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REVI EW of a decision of the Court of Appeals. Affirmed in
part and reversed in part, and cause renmanded with directions.

M1 W LLIAM A, BABLI TCH, J. Ronald V. McCallum (MCallum
was convicted of second degree sexual assault of H L., a mnor,
under Ws. Stat. 8§ 948.02(2). The prosecution was based solely
on H L.’s uncorroborated testinony. One year after MCallum was
convicted, H. L. recanted her accusation. Relying on HL.’s
recantation, MCallumfiled a post-conviction notion to wthdraw
his Alford plea. Concluding that HL.’s recantation was “less
credible” than her original accusation, the Crcuit Court for
Brown County, Judge Peter J. Naze, presiding, denied MCallums
not i on. The court of appeals held that the circuit court had
applied the wong | egal standard in determ ni ng whether there was
a reasonabl e probability of a different outcone, and reversed and

remanded for a new trial. ' W agree. The standard is whether

Y I'n the case of a conviction subsequent to an Alford plea, the
“different outcome” to which we refer is the different outcone of
atrial, not a “new trial inasnmuch as there has never been a
trial.

1
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there is a reasonable probability that a jury, |ooking at both
t he accusation and the recantati on, would have a reasonabl e doubt
as to the defendant’s quilt. However, we reverse that part of
the court of appeals’ decision granting a new trial. W renmand
to the circuit court to apply the proper legal standard to
determ ne whether MCallum should be allowed to withdraw his
pl ea.

12 The facts pertinent to this appeal are as follows: In
February 1993, McCallum his girlfriend, Sandra L., and Sandra’s
daughter, H L., Ilived together. Al t hough Sandra was still
married to HL.'s father, they were in the process of divorcing.

During this tinme, H L. accused MCallum of sexual contact. She
reported her accusation to the Geen Bay police departnent.

McCallum was charged with one count of second degree sexual

assaul t. A prelimnary hearing was held at which H L. was the
sole wtness against MCallum She repeated her accusations
agai nst him On May 19, 1993, mintaining his innocence,

McCal lum entered an Alford plea and was convicted of second
degree sexual assault.

13 In May 1994, H. L. recanted. After speaking with her
mother, HL. wote a letter, which was given to MCallums
attorney, stating that she had made up the story of MCallum
grabbing her breast so she could get him out of her nother’s
life. She hoped her parents would reconcile. In the letter,
H L. explained that she set up a situation “so [MCallun] didn't

have a witness to back up his story.” Her letter concl uded:

He was arrested on Feb 26, 1993 & was sent to jail
t hat weekend. He was released and had to nove out
because of the case. He was sentenced to 6 nonths in
the County Jail for a crime he didn't commte [sic]. |
realize that what | said gws not the truth and |I'm
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sorry that | said what | said. | want himto be free
of all this because | feel that | conmted [sic] an
error so long ago that wasn't right. | just hope Ron

McCallum the corts [sic] and everybody else wll
forgi ve ne.

14 Based on H L.’s recantation of her original statenent,
McCallum filed a post-sentencing notion to withdraw his Al ford
plea. Sandra and H L. testified at the post-conviction hearing.

During the hearing, Judge Naze explained to H L. that she had “a
right to not answer any question that mght tend to incrimnate
her” and a right to talk to an attorney. He also explained that
if she were to testify that she had |lied under oath, she would be
commtting a crimnal or del i nquent juvenile offense.
Consequently, the hearing was interrupted and resuned after the
court appointed an attorney for H. L.

15 The facts elicited fromH L. and Sandra’ s testinony at
the post-conviction hearing follow McCallum was Sandra’s
boyfriend with whom she had a six-year relationship. When she
heard of H L.’s allegation, Sandra was skeptical but did not
accuse H L. of Ilying. Sandra maintained her relationship with
McCal | um t hroughout the case despite H L.’s original allegation
and despite the no contact order. She woul d have |iked to have
continued living with MCallum Nonet hel ess, Sandra never
explained to HL. that if HL wuld admt that she Iied,
McCal l um could live with them again. When asked whether H. L.
knew of the no contact order, Sandra answered that she had never

mentioned it to H L.

16 In early 1993, Sandra was in the process of obtaining a
di vor ce. During that period, H L. was skipping school, comng
home | ate, and not obeying house rules. Because Sandra worked
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ni ghts, and McCal |l um worked the day shift, he was responsible for
enforcing the rules and disciplining H L

M7 H L testified that during this time, she was upset,
hurt, and angry because her nother and father were going through
a divorce. She blamed MCallum for the divorce and felt that he
was trying to take the place of her father. She resented the
fact that he was disciplining her. At the tinme H L. accused him
of sexual contact, MCallum had “grounded” her for alnost three
nmont hs. She first related her accusation to her sister, Joy,
because she believed Joy would report the assault to Social
Ser vi ces.

18 In May 1994, H. L. told her nother that she had lied to
the police and to the circuit court about what happened wth
McCal lum and she wanted to resolve it. H. L. asked her nother
what she could do. Her nother replied that she could talk to
McCallumis attorney or wite a letter. On May 3, 1994, H. L.
handed her nother a letter stating that she had |ied. Sandr a
testified that she neither participated in the letter witing,
nor knew H L. was witing it. At H L.’s suggestion, the letter
was w tnessed by Sandra and H. L.’ s grandnot her.

19 H L testified that everything in the letter was true
and that no one told her what to say or assisted her in any way.
She insisted that she had falsely accused MCallum of sexua
contact; no one influenced her to recant; and she understood that
she was admtting to perjury. She confessed her lie to her
nother and wote the letter because she felt that MCallum
“shouldn’t have a crimnal record because | |ied about the stuff

— about hi m supposedly sexually assaulting ne.”
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170 H L. further testified that, at the tine of her

accusation, she hoped to get McCallum out of the honme so that her
nmot her and father would have a chance to get back together. She
believed the accusation would acconplish this because her
friend’s brother had to nove out of the house when he sexually
assaulted his sister. She made the specific allegation “because
there were no witnesses and . . . no evidence.”

11 Under cross-exam nation, H L. agreed that things were
“better” when McCallumwas living in the hone, and she was aware
that in order for himto return to the honme, she would have to
return to court and recant her accusation.

12 After the hearing, the circuit court denied MCalluns
nmotion to withdraw his Alford plea. It found HL.’s recantation
to be uncorroborated and |ess credible than her accusations
After finding “the victim s uncorroborated recantation to be |ess
credi ble” than the accusations she made to her sister, to the
police, and to the circuit court at the prelimnary hearing, the
circuit court concluded that there was no reasonabl e probability
that a different result would occur at trial.

13 The court of appeals reversed, ordering a newtrial and
stating that if a reasonable jury could believe the recantation
that determ nation would be sufficient to neet the requirenent of
a reasonable probability of a different result at trial. e
agree that the circuit court applied the wong standard of | aw.
We remand to the circuit court to apply the correct standard. 1In
addition, the <court of appeals held that corroboration is
requi red, and McCal |l um has net the corroboration requirenment. W

agr ee.
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14 This case presents three issues: (1) Wether the
circuit court applied an erroneous |egal standard when
determning that there was not a reasonable probability of a
di fferent out cone. (2) \Wether the recantation of an
uncorroborated allegation nust be supported by newy discovered
evi dence corroborating evidence of the recantation, and, if so,
whet her that requirenment was net. (3) Wiether the appropriate
remedy, in this case, is remand directing a grant of the notion
to withdraw the plea, or for redetermnation by the circuit
court, applying the correct |egal standard, of MCallum s request
to withdraw his plea.

115 After sentencing, a defendant who seeks to withdraw a
guilty or no contest plea <carries the heavy Dburden of
establishing, by clear and convincing evidence, that wthdrawal

of the plea is necessary to correct a manifest injustice. State

v. Krieger, 163 Ws. 2d 241, 249, 471 N.W2d 599 (1991). The

wi t hdrawal of a plea under the manifest injustice standard rests
in the circuit court’s discretion. Id. at 250. Ve will only
reverse if the circuit court has failed to properly exercise its
discretion. 1d. An exercise of discretion based on an erroneous
application of the law is an erroneous exercise of discretion.

State v. Mrtinez, 150 Ws. 2d 62, 71, 440 N W2d 783, 787

(1989) .

116 Newly discovered evidence nmay be sufficient to
establish that a manifest injustice has occurred. Krieger, 163
Ws. 2d at 255. For newly discovered evidence to constitute a
mani fest injustice and warrant the wthdrawal of a plea the
followng criteria nust be nmet. First, the defendant nust prove,

by clear and convincing evidence, that: (1) the evidence was
6
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di scovered after conviction; (2) the defendant was not negligent
in seeking evidence; (3) the evidence is material to an issue in
the case; and (4) the evidence is not nerely cunulative. |If the
def endant proves these four criteria by clear and convincing
evidence, the circuit court nust determ ne whether a reasonable
probability exists that a different result would be reached in a
trial. Finally, when the newy discovered evidence is a
w tness’s recantation, we have stated that the recantation nust

be corroborated by other newly discovered evidence. Zillmer v.

State, 39 Ws. 2d 607, 616, 159 N.W2d 669 (1968).
l.

117 The first issue we address is whether the circuit court
applied an erroneous |egal standard when concluding that there
was not a reasonable probability of a different outcone. I n
determning whether there was a reasonable probability of a
di fferent result, the «circuit court stated that HL’s
recantation was |ess credible than her accusation. Therefore
the court concluded, MCallum could not withdraw his Al ford plea
because “there is no reasonable probability that a different
result would occur at trial.”

118 The problem here rests wth the circuit court’s
determ nation that H L.’s recantation was |ess credible than her
accusation. That is not the appropriate standard. The correct
| egal standard when applying the “reasonable probability of a
different outcone” criteria is whether there is a reasonable
probability that a jury, |ooking at both the accusation and the
recantation, would have a reasonable doubt as to the defendant’s
guilt. This standard is equally applicable to notions to

withdraw an Alford plea, notions to withdraw a guilty plea, and
7
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notions for a newtrial. State v. Krieger, 163 Ws. 2d 241, 255,

471 N.W2d 599 (Ct. App. 1991).

119 The circuit court <concluded that there was no
reasonabl e probability that a different result would be reached
at a new trial because H L.’s recantation was |ess credible than
her accusation. One does not necessarily follow fromthe other.

A reasonable jury finding the recantation |ess credible than the
original accusation could, nonetheless, have a reasonable doubt
as to a defendant’s guilt or innocence. It does not necessarily
follow that a finding of “less credible” nust lead to a
concl usion of “no reasonable probability of a different outcone.”

Less credible is far from incredible. A finding that the
recantation is incredible necessarily leads to the conclusion
that the recantation would not lead to a reasonable doubt in the
m nds of the jury. However, a finding that a recantation is |ess
credible than the accusation does not necessarily nean that a
reasonabl e jury could not have a reasonabl e doubt. Therefore, in
sum in determi ning whether there is a reasonable probability of
a different outcome, the circuit court mnust determ ne whether
there is a reasonable probability that a jury, |ooking at both
t he accusation and the recantation, would have a reasonabl e doubt

as to the defendant’s guilt.? If so, the circuit court nust

2 Language that appears in the court of appeals’ opinionis

somewhat problematic. The court of appeals says at one point:
“This requirenent [there nust be a reasonable probability of a
different result] is nmet inthis case if a reasonable jury could
accept the recantation as true.”
Shortly thereafter, the court of appeals says that the standard
is met “if a reasonable jury could believe the recantation.”
The question, of course, is not whether the jury could accept the
recantation as true, or even whether the jury could believe it.
A jury does not necessarily have to accept a recantation as true,
nor believe it, in order to have a reasonable doubt. Therefore,
as we state above, and as the court of appeals correctly
concl uded, the question is whether there is a reasonable

8
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grant a new trial. Accordingly, we hold that the circuit court
enpl oyed the wong | egal standard when determ ning that there was
not a reasonable probability of a different outcone. Therefore,
we affirm that part of the court of appeals’ decision reversing
the circuit court.
.

120 Next, we consider the issue of corroboration. The rule
is that newly discovered recantation evidence nust be
corroborated by other newy discovered evidence. Zillmer, 39

Ws. 2d at 616; Rohl v. State, 64 Ws. 2d 443, 219 N.W2d 385

(1974). McCal lum argues that the corroboration requirenent
shoul d be abandoned because of the high hurdle it creates for the
def endant who nust corroborate — wth newly discovered evidence
-- the recantation of an uncorroborated accusation. The State of
W sconsin (State) argues that the corroboration requirenent nust
be maintained, even in the case of wuncorroborated accusations
because recantation testinony is inherently unreliable. Although
we agree with the State that the corroboration requirenent nust
be maintained, we further conclude that it was net in this case.
21 There is sound reason to adhere to the requirenent.

Recantations are inherently unreliable. Dunl avy v. Dairyland

Muit. Ins. Co., 21 Ws. 2d 105, 114, 124 N.W2d 73 (1963). The

recanting witness is admtting that he or she has lied under
oat h. Either the woriginal sworn testinony or the sworn
recantation testinony is false. Because of the unreliability of
recantations, we reaffirm the rule that recantation testinony

must be corroborated by other newy di scovered evi dence.

probability that a jury, |ooking at both the accusation and the
recantati on, woul d have a reasonabl e doubt as to the defendant’s
guilt.

9
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122 Alternatively, MCallum argues that the corroboration
requi renent was satisfied in this case by the newy discovered
evi dence contained in H L.’s post-sentencing statenent regarding
her notive for the accusation against MCallum

123 We agree wth the court of appeals that the difficulty
in this kind of case is manifest: How can a defendant corroborate
the recantation of an accusation that involves solely the
credibility of the conplainant, inasnuch as there is no physical
evidence and no Ww tness. McCal l um nust corroborate H L.’'s
recantation of her wuncorroborated accusation. The court of
appeal s, recognizing the wunique difficulty presented by this
case, properly concluded that MCallum nmet the corroboration

requi renment:

[T]he degree and extent of the corroboration
required varies from case to case based on its
i ndi vi dual circunstances. Here, the sexual assault
al | egati on was made under circunstances where no others
W tnessed the event. Further, there is no physical
evi dence that could corroborate the original allegation
or the recantation. Under these circunstances,
requiring a defendant to redress a false allegation
with significant independent corroboration of the
falsity would place an inpossible burden upon any
wrongly accused defendant. We conclude, under the
circunstances presented here, the existence of a
feasible notive for the false testinony together with
circunstantial guarantees of the trustworthiness of the
recantation are sufficient to neet the corroboration
requi renent.

124 State v. McCallum 198 Ws. 2d 149, 159-60, 542 N W2d

184 (1995). We agree. The rule has been, and renmins, that
recantation testinony nust be corroborated by other newy
di scovered evidence. W hold that the corroboration requirenent
in a recantation case is nmet if: (1) there is a feasible notive

for the initial fal se statenent; and, (2) there are

10
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ci rcunstanti al guarantees  of the trustworthiness of t he

recant ati on.

125 We conclude that ©MCallum has established a feasible

notive for H. L.’s accusation. First, she wanted her divorcing
parents to reconcile. Second, she resented MCallum for
attenpting to take the place of her father. Finally, she was

angry at MCallum for disciplining her. The newy discovered
requirenent is net inasnmuch as the notives for HL.’s initial
accusation were unknown until she revealed them when she
recant ed.

126 We further conclude that there are sufficient
circunstantial guarantees of the trustworthiness of HL.’s
recant ati on. The recantation is internally consistent, and was
gi ven under oat h. Furthernore, the recantation is consistent
with circunstances existing at the time of HL.'s initial
all egation, as testified to by HL.'s nother: that she and H L.’s
father were in the process of divorcing, and that MCallum had
disciplined H L. for her msconduct involving school truancy,
com ng honme | ate, and not observing rules of the house. Finally,
H L. was advised at the tinme of her recantation that she faced
crimnal consequences if her initial allegations were false. In
sum McCallum has established newy discovered evidence
corroborating HL.’s recantation, and has also provided
sufficient circunstantial guarantees of trustworthiness of the
recant ation. Here, the newy discovered evidence requirenent is
met inasnmuch as the notives for the initial accusation were
unknown to the trier of fact at the tine of trial.

11
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127 MCallum asks us to apply the proper standard and
conclude that H L."s recantation raises a reasonable probability
of a different outcome, and hence, remand to the circuit court
for a new trial - a trial in which both HL."s recantation and
her accusation are adm ssible. He argues that where, as here,
the <circuit <court erroneously exercised its discretion by
applying the wong |l egal standard, a new trial is required. W
di sagr ee.

128 Al though we could apply the proper |egal standard to
the facts of this case and determ ne whether MCallum should be

permtted to wthdraw his Alford plea, Li bke v. State, 60 Ws.

2d 121, 129, 208 N.W2d 331 (1973), our independent review of the
record indicates that the w ser course, under these facts, is to
remand this case to the circuit court for a hearing to apply the
proper | egal standard.

29 Recantation, by its very nature, calls into question
the credibility of the wtness or wtnesses. During the
prelimnary hearing, under oath, HL. accused MCallum of
pi nching her breasts. During the post-conviction hearing, again
under oath, she swore that her original sworn testinony was
fal se. During at |east one of these hearings, H L. lied under
oat h.

130 HL.'s credibility is crucial to the application of the
proper |egal standard, and the circuit court judge is in a much
better position to resolve the question of whether the
recantation would rai se a reasonabl e doubt in the mnds of a jury
that is looking at both the recantation and the original

stat enent.

12
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131 This court is bound by the cold, appellate record. W
have read and reread the testinony of H L. and her nother.
Nonet hel ess, our consideration is limted to the witten word and
rarely can credibility be judged by words al one. More often
credibility, or lack thereof, is revealed by a close exam nation
of the wtness’'s deneanor. The cold record does not reflect the
w tness’s deneanor and all its facets; the circuit court has the
advant age of observing them

132 Because the circuit court is in a better position to
determne whether a reasonable probability exists that a
reasonable jury |l ooking at both the recantation and the original
accusation woul d have a reasonable doubt as to McCallums quilt,
we defer this determnation to the circuit court. Accordingly,
the court of appeals’ decision granting a new trial is reversed
and the cause remanded to the circuit court to apply the proper
| egal standard to determ ne whether MCallum should be allowed to
withdraw his plea.?

By the Court.-The decision of the court of appeals is
affirmed in part, reversed in part, and cause remanded to the

circuit court with directions.

® MCallumis nmotion to strike references to the defendant’s
presentence investigation report fromthe State’s brief is
granted. See State v. Constock, 168 Ws. 2d 915, 923-25, 485
N. W2d 354 (1992).

13
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133 SHHRLEY S. ABRAHAMSON, CHI EF JUSTI CE (concurring). I
agree with the mandate but wite separately to el aborate on the
two major issues | believe are raised in the present case. The
first is the standard of review applied by an appellate court to
a circuit court's denial of a notion for a new trial based on
recantation testinony. The second is the |egal standard a circuit
court applies to determne whether there is a reasonable
probability of a different outcone were the fact finder to hear
the evidence presented at the initial proceeding and to hear the
recantation and other new evidence. | shall address each of these
issues in turn, but | begin with a general discussion of
recantation testinony in the context of a notion for a newtria
based on newy di scovered evi dence.

l.

134 Recantation is not a rare phenonenon in the |aw
Recantation by a prosecution wtness, even the sole prosecution
W tness, does not automatically entitle a defendant to a new
trial. Courts view recantation with great caution because of the
possibility of undue influence or coercion.

135 The policy justifying retrial on the basis of
recantation is that only guilty persons should be convicted and
only by proof beyond a reasonabl e doubt. Inportant countervailing
policies mlitate against retrial: the integrity of the initia
fact finding process, the finality of judgnments, judicial

econony, and prejudice to the state caused by delay. Accordingly,
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exacting standards are applied when a defendant noves for a new
trial.

136 Recantation testinony has proved troublesone for
federal and state courts. A rich literature about recantation
evi dence exists in court decisions and in | egal comentary but it
is not discussed in Wsconsin cases. This literature explores the
tension between the policy concerns which mlitate for and
against the grant of a new trial on the basis of recanted
t esti nmony. *

37 In Wsconsin, recantation evidence is treated as one of
several types of newy discovered evidence to be anal yzed under
the "mani fest injustice" test. The manifest injustice test for a

new trial has five parts and is derived from a Ceorgia case,

* See, e.g., Brown v. State, 816 P.2d 818 (Wo. 1991). For
collections of cases, see Annot., TimA. Thomas, Standard for
Granting or Denying New Trial in State Crimnal Case on Basis of
Recant ed Testi nony—Mbdern Cases, 77 A.L.R 4th 1031 (1990 and
supp.); Annot., Wade R Habeeb, Recantation by Prosecuting
Wtness in Sex Crinme as Gound for New Trial, 51 A L.R 3d 907
(1973 and supp.); Annot., TimA. Thomas, Recantation of Testi nony
of Wtness as G ounds for New Trial Federal Crimnal Cases, 94

A L.R Fed. 60 (1989 and supp.). See also Charles Alan Wi ght,
Federal Practice and Procedure: Crimnal 2d 88 557-557.2 (1982
and supp.); Christopher J. Sinnott, Note, Wen Def endant Becones
the Victim A Child' s Recantation as Newly D scovered Evidence,
41 dev. St. L. Rev. 569 (1993); Sharon Cobb, Comrent, Gary
Dotson as Victim The Legal Response to Recanting Testinony, 35
Enory L.J. 969 (1986); Janice J. Repka, Comment, Rethinking the
Standard for New Trial Mdtions Based upon Recantations as Newy
D scovered Evidence, 134 U Pa. L. Rev. 1433 (1986); Daniel Wl f,
Note, I Cannot Tell a Lie: The Standard for New Trial in Fal se
Testinony Cases, 83 Mch. L. Rev. 1925 (1985); M nnesota

Devel opnents, Crimnal Procedure: M nnesota Adopts the Larrison
Standard for G anting a New Trial Because of Newy D scovered

Evi dence: State v. Caldwell, 67 Mnn L. Rev. 1314 (1983); Jill A
Schwendi nger, Survey, Ninth Crcuit Adopts Berry Standard for New
Trials Based Upon Perjured Testinony, 11 Golden Gate U L. Rev.
171 (1981); R chard C. Donnelly, Unconvicting the Innocent, 6
Vand. L. Rev. 20 (1952).
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Berry v. State, 10 Ga. 511 (Ga. 1851).° The five elenents are

(1) The evidence was discovered after conviction; (2) the
def endant was not negligent in seeking evidence; (3) the evidence
is material to an issue in the case; (4) the evidence is not
merely cunul ative; and 5) "a reasonable probability exists of a

different result in a new trial." State v. Krieger, 163 Ws. 2d

241, 255, 471 N.W2d 599 (Ct. App. 1991). See also Ws. Stat
8 805.15(3) (test for new civil trial on basis of newy
di scovered evidence) and 8 972.11 (rules of practice in civil
actions generally applicable in crimnal proceedings). Unique to
Wsconsin, a sixth elenent is added when the newly discovered
evidence is recantation testinony: corroboration, which is
di scussed in the majority opinion.

138 O her jurisdictions apply a special rule, the so-called

Larri son test derived fromLarrison v. United States, 24 F.2d 82,

87-88 (7th Cr. 1928), to recantation evidence. The Larrison test

for recantation evidence is based on the theory that perjured

>Inits original formthe Berry test required:
1st. That the evidence has cone to his know edge since
the trial. 2d. That it was not owing to want of due
diligence that it did not cone sooner. 3d. That it is
so material that it would probably produce a different
verdict, if the newtrial were granted. 4th. That it is
not cumulative only%viz.: speaking to facts, in
relation to which there was evidence on the trial. 5th.
That the affidavit of the witness hinself should be
produced, or its absence accounted for. And 6th, a new

trial will not be granted, if the only object of the
testinmony is to inpeach the character or credit of a
W t ness.

Berry v. State, 10 Ga. 511, 527 (Ga. 1851).
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testinmony affects the integrity of the judicial process in a way
that other newy di scovered evi dence does not.°

139 In this case there is no serious dispute that the
defendant net the first four elements for a circuit court to
order a new trial based on newy discovered evidence.” The
determ native elenent in this case is the fifth Berry elenent,
nanmely that a defendant’s notion for a new trial wll be granted
only if a reasonable probability exists of a different result in

a new trial.

1.
M40 The first issue is the standard of review of a circuit

court's determnation on a newtrial notion. The majority opinion

® Under Larrison, a new trial should be granted if (1) the court
is reasonably well satisfied that the testinmony given by a
material witness is false; (2) without this testinony the jury
m ght have reached a different conclusion; and (3) the party
seeking the new trial was taken by surprise when the false
testinony was given and was unable to neet it or did not know of
its falsity until after the trial. United States v. Larrison, 24
F.2d 82, 87-88 (7th Cr. 1928). The seventh circuit has recently
stated that the third prong, surprise, is not a sine qua non for
the grant of a newtrial. United States v. Leibowtz, 919 F. 2d
482, 484-85 (7th Cr. 1990), cert. denied, 499 U S. 953 (1991).
Much of the distinction between the Berry and Larrison tests has
been blurred by the nunmerous state and federal restatenents of
the tests. For a discussion of the two tests, see the cases and
articles cited at note 1 above.

One comrent ator has concluded that the “tests seemequally
exacting; the difference is that Berry is nore demandi ng
regardi ng the probative value of the recantation while Larrison
enphasi zes the credibility of the wtness. Hence, the two tests
in actuality may present nearly equivalent hurdles to a defendant
requesting a new trial.” Sharon Cobb, Comment, Gary Dotson as
Victim The Legal Response to Recanting Testinony, 35 Enory L.J.
969, 977-78 (1986).

" The State suggests that the conplaining witness' notive was
known or suspected by the defendant at the time of his conviction
and thus coul d not support a finding of newy discovered
corroboration evidence.
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concludes that a notion for a new trial on the ground of newy
di scovered evidence is addressed to the sound discretion of the
circuit court and that an appellate court reviews the circuit
court's determ nation for erroneous exercise of discretion.

41 Nunerous prior Wsconsin cases state this standard of
review, precedent is abundant. | find no case, however, that sets
forth an analysis of the standard of review Indeed careful
assessnment of the cases reveals that although this standard of
review is oft repeated, it is not necessarily applied.® Courts
have sonetines applied a different standard of review to each of
the five elements of the newy discovered evidence rule.® The

standard may al so depend on whether the sane trial judge heard

8 The cases reveal that although the suprenme court repeats the
erroneous exercise of discretion standard of review, it often
appears to have reviewed the trial courts’ decisions

i ndependently, determ ning anew whether there exists a reasonable
probability of a different result. See, e.g., State v. Sarinske,
91 Ws. 2d 14, 37-38, 280 N.W2d 725 (1979); State v. Boyce, 75
Ws. 2d 452, 462-63, 249 N.W2d 758 (1977).
Furthernore, other cases seemto say that when a defendant’s
nmotion for a newtrial is based on new evidence, the defendant is
in effect alleging a denial of due process on the ground that
there is insufficient evidence to support the conviction. The
court of appeals has characterized this question as one of due
process and decl ared that whether due process warrants retrial is
a constitutional question subject to de novo review. State v.
Coogan, 154 Ws. 2d 387, 394-95, 453 NW2d 186 (Ct. App. 1990).
Thus as the State’'s brief explains, only when a defendant does
not seek plea wi thdrawal on the basis of a constitutional
violation, a circuit court’s determ nation of the plea wthdrawal
nmotion is reviewed for erroneous exercise of discretion. Brief
for State at 15. See, e.g., State v. Krieger, 163 Ws. 2d 241,
249-50, 471 N.W2d 599 (. App. 1991).

°In State v. Terrance J.W, 202 Ws. 2d 497, 501-02, 550 N. W 2d
445 (Ct. App. 1996), while the court of appeals stated that the
erroneous exercise of discretion standard is the applicable
standard for review of an order on a notion for a newtrial, it
applied the clearly erroneous standard to the circuit court's
finding that the recanting w tness was incredible.
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both the trial evidence and the recantation and other new
evi dence. 1°
42 Because a defendant nust satisfy each of the five

el ements, State v. Sarinske, 91 Ws. 2d 14, 38, 280 N W2d 725

(1979); State v. Kaster, 148 Ws. 2d 789, 801, 436 N wW2d 891

(C. App. 1989), | conclude that a circuit court should nmake a
separate finding for each element it considers. Thus | would have
the standard of review depend on the el enent bei ng consi dered.

143 The first two elenents of the five-part test, whether
t he evidence was di scovered after trial and whether the defendant
was not negl i gent in seeki ng evi dence, are factua
determ nations. A circuit court's determ nation of these issues
should therefore be reviewed by an appellate court using the
clearly erroneous standard, the standard applied to factual
findings. Ws. Stat. 8§ 805.17(2) (1995-96)."

44 The third and fourth elenents of the five-part test,
whet her the evidence is material to an issue and whether the
evidence is not nerely cunulative to the evidence presented at

trial, are evidentiary determnations that ordinarily are

1 The suprenme court has said:
Usually on appeal to review the denial of a notion for
a new trial on the ground of newly discovered evidence,
the test applied is whether the trial court abused its
judicial discretion. However, as in this case, when a
judge who decided such a nmotion did not hear the
evidence at trial this court on appeal starts from
scratch and exam nes the record de novo so that it can
consider the facts directly on which the |egal issue
rai sed by notion depends.

State v. Herfel, 49 Ws. 2d 513, 521, 182 N.W2d 232 (1971)
$C|tat|ons omtted).

! For a discussion of the clearly erroneous standard see State
v. Pitsch, 124 Ws. 2d 628, 634, 369 N.W2d 711 (1985).
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addressed to the discretion of the circuit court. A circuit
court's determnation of these issues should be reviewed by an
appellate court wusing the erroneous exercise of discretion

standard. State v. Fishnick, 127 Ws. 2d 247, 257, 378 N.W2d 272

(1985); State v. Wllman, 86 Ws. 2d 459, 464, 273 N.W2d 225

(1979).

145 | discuss below the standard of review of the fifth
el emrent of the test, whether a reasonable probability exists of a
different result in a newtrial.

[T,

146 In determ ning whether a reasonable probability exists
of a different result when a jury considers both the evidence in
the initial proceeding and the recantation and other new
evidence, the circuit court nust nmake two determ nations.

147 First, the circuit court nmakes a prelimnary threshold
determ nation about the credibility of the recanting wtness,
that is, whether the witness is worthy of belief by the jury.
Second, if the recantation is not incredible, the circuit court
determ nes whet her a reasonable probability exists of a different
result at a new trial

148 The first step is for the circuit court to determne
whet her the recantation is credible, that is, worthy of belief.
The circuit court does not determ ne whether the recantation is
true or false. Such a holding would render neani ngless the right
to have a jury determne the ultimte issue of guilt based on al
the evidence. The circuit court nerely determ nes whether the

recanting witness is worthy of belief, whether he or she is
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within the realm of believability, whether the recantation has
any indicia of credibility persuasive to a reasonable juror if
presented at a new trial.?

49 A circuit court’s finding that a recanting witness is
incredible as a matter of law is sufficient to support its
conclusion that no reasonable probability exists of a different

result at a new trial. State v. Terrance J.W, 202 Ws. 2d 497,

502, 550 N.W2d 445 (Ct. App. 1996).1*3

150 The circuit court did not find coercion or duress in
the present case, nor did it find the recantation testinony
inherently incredible. The State does not assert that the
recanting witness is inherently incredible.

151 An appellate court should not wupset a finding of

credibility unless it is clearly erroneous. Terrance J.W, 202

Ws. 2d at 502. This standard of review of the circuit court's
finding of credibility recognizes that the circuit court is in a
much better position than an appellate court to resolve whether
the witness is inherently incredible.

52 Once a circuit court finds that a recanting witness is
credible, then it nust decide whether the defendant has satisfied
the crux of the fifth elenent: whether a reasonable probability

exists of a different result in a newtrial.

12 State v. Brown, 96 Ws. 2d 238, 247, 291 N.W2d 528, cert.
denied, 449 U. S. 1015 (1980); Gauthier v. State, 28 Ws. 2d 412,
416, 137 N.W2d 101 (1965), cert. denied, 383 U S. 916 (1966).

13 Because the credibility determnation is intimtely connected
to the reasonabl e probability determnation it is not strictly
necessary to conduct a two-part inquiry in the manner | have set
out. Nonetheless, in the interest of providing guidance to the
trial court, many courts distinguish the two inquiries and |
think it is wwse to do so.




No. 95-1518

53 The court has used different |anguage in describing the

fifth element. In sone cases the fifth elenment is set forth as

in the nmgjority opinion: "whether a reasonable probability
exists of a different result in a new trial." Krieger, 163 Ws.
2d at 255.

154 The elenment has also been stated as: "it nust be

reasonably probable that a different result would be reached on

a new trial." State v. Herfel, 49 Ws. 2d 513, 522, 182 N. w2d

232 (1971) (enphasis added) (citing Estate of Eannelli, 269 Ws.

192, 68 N.W2d 791 (1955)); Estate v. Teasdale, 264 Ws. 1, 4,

58 N.W2d 404 (1953) (enphasis added). This fornulation is also

used in the majority opinion. Majority op. at 8.

155 A third phrasing is that "it mnust be reasonably
probable that a different result wll be reached on a new
trial." Eannelli, 269 Ws. at 214 (enphasis added) (citing
Teasdal e) .

56 The court of appeals in the present case stated the
standard as whether "a reasonable jury could accept the
recantation as true" and whether "there 1is a reasonable

probability of a different result."” State v. MCallum 198 Ws.

2d 149, 158, 542 N.W2d 184 (Ct. App. 1995).

157 Do these various fornulations of the fifth elenent
differ? Do they give sufficient guidance to the circuit court and
court of appeals? The nmajority opinion gathers these formul ati ons
into one fornulation, nanely that the probability of a different

result in a crimnal case exists when there is a reasonable
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probability that a jury would have a reasonable doubt as to the
defendant’s guilt. Majority op. at 9.

158 | would gather these various formulations of the fifth
elenment into the test for reversal for prejudicial error wth
which this court has struggled and with which we are al
famliar. Indeed recantation testinony discovered after trial can
be recast, for purpose of analysis, as testinony that was
erroneously omtted fromthe initial trial.

159 The prejudicial error test states, in |language simlar
to that used in nmanifest injustice cases, that an error 1is
prejudicial and reversal of a conviction is required if "there is
a reasonabl e probability that, absent the errors, the factfinder

woul d have had a reasonabl e doubt respecting guilt.” Strickland

v. Washington, 466 U S. 668, 694-95 (1984), discussed in State v.

Dyess, 124 Ws. 2d 525, 543, 370 N.W2d 222 (1985). Reasonable
probability for purposes of prejudicial error is not strictly
out cone determ native. Reasonable probability does not nean that
it is nore likely than not that a new trial would produce a
different result.' The circuit court does not determnmine which of
the two statenents is nore credible; the circuit court is not to

act as a thirteenth juror.'™ "[A] reasonable probability of a

M Strickland v. Washington, 466 U S. 668, 693-97 (1984); State

v. Dyess, 124 Ws. 2d 525, 541-45 370 N.W2d 222 (1985); State v.
Pitsch, 124 Ws. 2d 628, 640-42, 369 N.W2d 711 (1985); State v.
Ludw g, 124 Ws. 2d 600, 609, 369 N.wW2d 722 (1985).

™ As the court of appeals explained in the present case: "It is
the jury's role to determ ne which of the two contradictory
statenents it believes." State v. McCallum 198 Ws. 2d 149, 159,
542 NNwW2d 184 (C. App. 1995). See also Terrance J.W, 202 Ws.
2d at 502.
For a thoughtful discussion of this inportant point see Brown v.
State, 816 P.2d 818, 866-68 (Wo. 1991) (Thonmas, J., dissenting).

10
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different outcone is one that raises a reasonable doubt about
guilt, a '"probability sufficient to underm ne confidence in the
outcome' of the proceeding." Dyess, 124 Ws. 2d at 544-545,
quoting Strickland, 466 U. S. at 694.

60 | conclude that a circuit court may usefully apply the
prejudicial error inquiry to the fifth elenment of our recantation
test. Thus when a wtness' recantation and other new evidence
underm ne the circuit court's confidence in the correctness of
the outcone at the original trial or hearing, a new trial should
be ordered.

161 On appellate review, | conclude that an appellate court
shoul d review the reasonabl e probability determ nation under the
erroneous exercise of discretion standard. Having heard both the
evidence at the original trial or hearing, or even just the
evidence on the notion hearing, a circuit court is in a better
position than an appellate court to determ ne whether confidence
in the correctness of the outcone at the original trial or
hearing has been undermi ned. *®

For the reasons set forth, | wite separately.

See also State v. Smth, 909 P.2d 1335, 1340 (Wash. App. 1996),
rev'd on other grounds, 930 P.2d 917 (Wash. 1997); People v.
M nnick, 263 Cal. Rptr. 316, 317-18 (Cal. App. 1989).

en an appellate court reviews a ruling on a notion for a new
trial based on a recantation it is not strictly limted by its
erroneous exercise of discretion review. An appellate court may
reverse an order denying a new trial when the appellate court
determ nes, after independent review, that the real controversy
has not been fully tried or that it is probable that justice has
for any reason nmiscarried. Ws. Stat. 88 751.06 (1995-96)
(suprenme court), 752.35 (1995-96) (court of appeals).
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