NOTI CE
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SH RLEY S. ABRAHANMBQN, J. This is an appeal by Kim and
Julie Nowatske from a judgnent of the circuit court for Wnnebago
County, Thomas S. WIlians, judge. The circuit court dismssed
the conplaint upon a jury finding that Mark D. Gsterloh, MD. (the
defendant), did not negligently cause the Nowatskes' injuries.
Upon certification of the court of appeals pursuant to Ws. Stat.
(Rule) 8 809.61 (1993-94), this court accepted the case but

limted its reviewto the follow ng issue: "Wether standard jury
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instruction Ws JI—€vil 1023 accurately states the law of
negl i gence for nedical nalpractice cases?" W conclude that the
jury instruction read as a whole was not erroneous. Neverthel ess,
we also conclude that the instruction should be inproved and
recoomend that the Gvil Jury Instruction Conmmttee revise the
standard jury instruction Ws JI-Gvil 1023 in light of this
deci si on.

Having reached this conclusion, the court would ordinarily
di spose of the other issues raised by the parties and determne
whether the judgnent of the circuit court should be affirned.
However, because we accepted only one issue raised in the
Nowat skes' appeal, we cannot reach the other issues. Instead, we
must remand the cause to the court of appeals to consider the
ot her issues the Nowatskes raised and to determne the validity of

the circuit court's judgnent.'®

1

This court did not accept the follow ng issue identified by
the court of appeals and the Nowatskes: "Wether evidence that a
medi cal expert wtness was the subject of an unrelated prior
mal practice action or a currently pending action is adm ssible for
i npeachnent purposes under § 906.08, Stats.?" The Nowat skes'
brief in the court of appeals raised a third issue: D d prejudice
result from a witness's use of a pen light device during the
trial?

For the court's decision regarding certification, see the
unpubl i shed order dated February 23, 1995, in the court's file on
this case (Abrahanson and Geske, J.J., objecting to limting the
i ssues accepted on appeal).
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W briefly sunmarize the facts giving rise to this case,
recognizing that the parties dispute whether certain events
occurred, whether the surgery and care provided by the defendant
were negligent and whether the defendant's alleged negligence
caused the plaintiff's injury.?

One norning the plaintiff noticed an area of blurred vision
in his right eye. He was referred to the defendant, a retina
specialist in Oshkosh, who diagnosed him as having a retinal
det achnent .

Prior to surgery to repair his retina, the plaintiff signed a
consent form explaining the risks and possible conplications
involved in the proposed treatnent. He also viewed a videotape
explaining the procedure of retinal reattachnent. The parties
di spute whether the defendant warned the plaintiff that
"bli ndness" or "loss of vision" could result.’

The defendant elected to conduct a relatively conmmon
procedure, known as scleral buckling, in an effort to reattach the
retina. Buckling procedures may raise the intraocular pressure
(10OP) in the eye, resulting in blindness.

Prior to placenent of the buckle with permanent sutures, the

def endant checked the I1OP in the plaintiff's eye with his finger

2 Both Kim Nowatske and his wfe Julie Nowatske are
plaintiffs in this case. In the interest of clarity, we refer
only to Kim Nowatske as the plaintiff.

° The plaintiff did not raise the issue of informed consent
either in the circuit court or before this court.
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and then proceeded to attach the buckle. Subsequently, he again
checked the I1OP with his finger and concluded that it was within
an acceptabl e range. The parties dispute whether the defendant
shoul d have used a tononeter rather than his finger to check the
plaintiff's | CP.

On the norning follow ng surgery, the defendant conducted a
post-operative visit to assess the success of his surgery. The
parties dispute whether the defendant neasured the |OP. The
defendant tested the plaintiff's vision with an ophthal noscope,
shining a light into the eye to check its response. Noting a
normal "back-off" response to the light, he concluded that the
surgery had been successful. The parties dispute whether the
def endant shoul d have al so asked the plaintiff directly whether he
coul d see out of his right eye.

Al though the defendant did not admnister any pressure-
reduci ng nedication, he did prescribe pain relievers for what he
assessed as a nornmal anount of pain follow ng such an operation.
The parties dispute whether the prescription of pressure-reducing
medi cati on woul d have been nore harnful than beneficial, given the
side-effects associated with the nedication in question.

Fol | owi ng discharge the plaintiff went home and experienced
severe eye pain. Learning that upon discharge the plaintiff had
not received the nmedicine prescribed to alleviate his pain, the
defendant called in a prescription of pain-relievers to a |ocal
phar macy. The parties dispute whether the defendant should have

4
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also asked for a further description of the plaintiff's pain or
spoken with him directly rather than only speaking wth the
plaintiff's wfe.

By the next nmorning, the swelling around the plaintiff's eye
had subsi ded. Because the defendant had not indicated when the
plaintiff's vision would return, the plaintiff r emai ned
unconcerned about his continuing inability to see out of his right
eye. At the plaintiff's schedul ed foll ow up appointnent, however,
the defendant inforned the plaintiff that he would be permanently
blind in the right eye. The parties dispute whether the blindness
was caused by increased anterior IOP resulting fromthe surgery or
by a discrete vascular event such as an occlusion of the centra
retinal artery posteriorly.

On April 22, 1991, the plaintiff filed a conplaint alleging
that the defendant negligently treated him During a five-day
jury trial in January 1993, the plaintiff introduced expert
testinony suggesting that if the defendant had utilized reasonabl e
care, the plaintiff would not have lost his eyesight. The
defendant, in turn, introduced expert testinony suggesting that
t he defendant had exercised ordinary care and that a high | OP was
not the cause of the plaintiff's blindness.

At the defendant's request and over the plaintiff's
objection, the circuit court used various paragraphs from the

standard jury instruction pertaining to nedical malpractice, Ws
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JI—Givil 1023, to instruct the jury.® In response to the verdict
question asking whether the defendant was negligent, the jury
answered "no," thus returning a verdict in his favor. The circuit
court entered a judgnent dism ssing the conplaint.
.

W first examne the standard of review applicable to a jury
verdict in a case involving a challenge to the jury instructions.

First, a circuit court has broad discretion when instructing
a jury so long as it fully and fairly inforns the jury of the
rules and principles of law applicable to the particular case.

Peplinski v. Fobe's Roofing, Inc., 193 Ws. 2d 6, 24, 531 N w2d

597 (1995) (quoting Fischer v. Ganju, 168 Ws. 2d 834, 849-50, 485

Nw2d 10 (1992)); D.L. v. Huebner, 110 Ws. 2d 581, 624, 329

N.W2d 890 (1983). An instruction that is an incorrect or
m sl eadi ng statenment of the |aw i s erroneous.
Second, a circuit court should instruct the jury with due

regard to the facts of the case. Carlson v. Drews of Hales

Corner, Inc., 48 Ws. 2d 408, 414, 180 N.wW2d 546 (1970). The
court has held that it is error to refuse to instruct on an issue
that the evidence raises; it has also held that it is error to
instruct on an issue that the evidence does not support. Lutz v.

Shelby Mut. Ins. Co., 70 Ws. 2d 743, 750, 235 N.W2d 426 (1975).

4

Unl ess otherwise noted, all references are to the 1992
version of the instruction used at trial. Wth one exception
noted below, it is the sanme as the recently revised 1995
i nstruction.
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Third, an instruction should not be unduly favorable to any
party. Wiile a circuit court has "sonme leeway in the choice of
| anguage and enphasis in framng instructions,” the instructions
"as a whole nust not favor one side or the other but should set
forth the respective versions of the evidence of the contestants."

Aetna Cas. & Sur. Co. v. Gborne-MMIllan El evator Co., 35

Ws. 2d 517, 529, 151 N.W2d 113 (1967); see also D.L. v. Huebner

110 Ws. 2d at 624.

Fourth, an appellate court nust consider the instructions as
a whole to determ ne whether the challenged instruction or part of
an instruction is erroneous. The instructions are not erroneous
if, as a whole, they adequately and properly infornmed the jury.

Peplinski, 193 Ws. 2d at 25; Wite v. Leeder, 149 Ws. 2d 948

954-55, 440 N.W2d 557 (1989). "On review, the | anguage of a jury
instruction should not be fractured into segnents, one or two of
whi ch, when considered separately and out of context, mght

arguably be in error." State v. Paulson, 106 Ws. 2d 96, 108, 315

N. W2d 350 (1982).

Fifth, when the circuit court has given an erroneous
instruction or has erroneously refused to give an instruction, a
new trial is not warranted unless the error is prejudicial. "[Aln
error relating to the giving or refusing to give an instruction is
not prejudicial if it appears that the result would not be

different had the error not occurred." Lutz, 70 Ws. 2d at 751
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See also Ws. Stat. 8§ 805.18(2)(1993-94); Helnbrecht v. St. Paul

Ins. Co., 122 Ws. 2d 94, 131, 362 N.W2d 118 (1985).
M.

The plaintiff's claimthat Ws JI-Cvil 1023 is erroneous and
prejudicial focuses on the first +three paragraphs of the
i nstruction. As presented to the jury in this case, those
paragraphs, virtually unnodified from the pattern instruction,

read as follows:

In treating Kim Nowatske, Dr. GOsterloh was required to
use the degree of care, skill, and judgnent which is
usual ly exercised in the same or simlar circunstances
by the average specialist who practices the specialty
which Dr. Gsterloh practices, having due regard for the
state of nedical science at the tinme Kim Nowatske was
treated. The burden in this case is on the plaintiffs
to prove that Dr. GCsterloh failed to conform to this
st andar d.

A physician does not guarantee the results of his care
and treatnent. A physician nust use reasonable care and
is not liable for failing to use the highest degree of
care, skill, and judgnent. Dr. Gsterloh cannot be found
negligent sinply because there was a bad result.
Medicine is not an exact science. Therefore, the issue
you nust decide in determning whether Dr. Gsterloh was
negligent is not whether there was a bad result but
whether he failed to use the degree of care, skill, and
judgnent which is exercised by the average physician
practicing the sub-specialty of retinal surgery.

If you find that nore than one nethod of treatnent for
Ki m Nowat ske's injuries is recognized, then Dr. Osterloh
was at liberty to select any of the recognized nethods.
Dr. Gsterloh was not negligent nmerely because he nade a
choice of a recognized alternative nmethod of treatnent
if he used the required care, skill, and judgnment in
adm ni stering the nethod. This is true even though
ot her nedical wi tnesses may not agree with him on the
choi ce that was nade.
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The plaintiff argues that this instruction was erroneous and
prej udi ci al because (1) paragraph one of the instruction
substitutes nedical custom for reasonable care by defining the
degree of care that nust be exercised in terns of what the average
physi ci an woul d usually do under the same or simlar circunstances
and thereby inproperly permts the nedical profession to set the
standard of <care for physicians; (2) paragraph two of the
instruction is unduly excul patory by enphasi zing the ways in which
t he defendant was not negligent and is consequently biased toward
the defendant; and (3) paragraph three instructs the jury that it
must find for the defendant when an expert witness testifies that
the defendant's actions represent a recognized alternative nethod
of procedure and thereby strips the jury of its fact-finding

function.”®

° The plaintiff proposed the following nodified version of
the instruction:

Wth regard to question 1 you are instructed that in
undertaking to care for Kim Nowatske, Mark Osterloh was
required to use the degree of care, skill and judgnent
usual | y exerci sed under t he samne or simlar
ci rcunst ances by reasonabl e physicians who specialize in
the care of retina problens having due regard for the
state of nedical science at the tinme in question.

A physician such as Dr. Gsterloh is negligent when he
fails to exercise reasonable and ordinary care.
Reasonabl e and ordinary care is the degree of care which
physi ci ans who specialize in the care of retina problens
ordinarily exercise under the same or simlar
circunstances. A physician fails to exercise reasonabl e
and ordinary care when, wthout intending to do any
wong, he does an act or omts to act under
circunstances in which a physician ought reasonably to
foresee that such action or omssion of action wll

9
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W shall examne each of these paragraphs of the jury
instruction in turn.
A
To repeat, the first paragraph of the circuit court's nedi cal

mal practice instruction to the jury in this case reads as foll ows:

In treating Kim Nowatske, Dr. Osterloh was required to
use the degree of care, skill, and judgnent which is
usual ly exercised in the same or simlar circunstances
by the average specialist who practices the specialty
which Dr. Gsterloh practices, having due regard for the
state of nedical science at the tinme Kim Nowatske was
treated. The burden in this case is on the plaintiffs
to prove that Dr. GCsterloh failed to conform to this
st andar d.

The plaintiff's principal objection to this paragraph is that
it defines the standard of care as that care usually exercised by
the average physician practicing within the sanme specialty.
According to the plaintiff the instruction thus equates the
reasonable care required by law with customary nedical care as
defined by the nedical profession, regardl ess of whether what is
customary in the profession reflects what is reasonable in the

wake of current nedical science.

(..continued)
subject his patient to an unreasonable risk of injury or
damage.

Whether or not Dr. GOsterloh conplied with the standards
of care, skill and judgnent required of him as soneone
who specializes in the care of retina problens is not a
matter within the common know edge or experience of |ay
per sons. These standards are wthin the specia
know edge of experts in the field of nedicine and can
only be established by the testinony of persons
know edgeable in the field of nedicine, or by the
witten materials received in evidence.

10
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Because the nedical profession is allowed to set its own
definition of reasonable behavior in accordance with the custons
of the profession, argues the plaintiff, what counts as an
exercise of due care is established as a matter of |aw by doctors
rather than as an issue to be resolved by the jury. Under Ws Jl—
Gvil 1023, the plaintiff continues, all a defendant doctor need
do is denonstrate that the nethods used in treating the patient
were customary in the nedical profession. Even if the chall enged
custom is unreasonable and outdated, clains the plaintiff, the
fact that it is "usually exercised in the same or simlar
circunstances by the average physician" is sufficient to shield
clearly negligent conduct and negligent ©practitioners from
liability.

The plaintiff is correct in suggesting that physicians, |ike
all others in this state, are bound by a duty to exercise due
care. Every person in Wsconsin nmust conformto the standard of a
reasonabl e person under |ike circunstances; so too, then, "[t]he
duty of a physician or surgeon is to exercise ordinary care.”

Scaria v. St. Paul Fire & Marine Ins. Co., 68 Ws. 2d 1, 11, 227

N.W2d 647 (1975). As the amcus brief of the State Medical
Soci ety of W sconsin correctly states, "t he basi c
standard--ordi nary care--does not change when the defendant is a
physician. The only thing that changes is the makeup of the group
to which the defendant's conduct is conpared.” Brief for the
State Medical Society of Wsconsin as Am cus Curiae at 2.

11
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The Medi cal Society's characterization of how the |aw gauges
whet her physicians have net their duty of ordinary care is
correct. Cenerally a determnation of negligence involves
conparing an alleged tortfeasor's standard of care with "the
degree of care which the great mass of manki nd exerci ses under the
sane or simlar circunstances.” Ws JI-Gvil 1005. Wen a claim
arises out of highly specialized conduct requiring professional
training, however, the alleged tortfeasor's conduct is conpared
with the conduct of others who are simlarly situated and who have
had simlar professional training.®

Thus physicians are required to exercise ordinary care, a
standard to which they have been held since early Wsconsin case

| aw. In Reynolds v. Gaves, 3 Ws. 371 [416], 375-76 [421-22]

(1854), a physician's duty of care was alternately expressed as
the obligation "to use reasonable professional ski | | and
attention" and "to use due and reasonable skill and diligence" in

an effort to cure the patient.

In Gates v. Fleischer, 67 Ws. 504, 507, 30 NW 674 (1886),

the court repeated that the defendant physician "was bound to

°® See, e.qg., AE Investnent Corp. v. Link Builders, Inc., 62
Ws. 2d 479, 489, 214 N W2d 764 (1974) (an architect has "the
duty of wusing the standard of care ordinarily exercised by the
menbers of that profession”); Milone v. Gerth, 100 Ws. 166, 173,
75 NW 972 (1898) (quoted with approval in Helnbrecht v. St. Paul
Ins. Co., 122 Ws. 2d 94, 111, 362 N.W2d 118 (1985)) (a lawer is
required to exercise a "reasonable degree of care and skill, and
to possess to a reasonable extent the know edge requisite to a
proper performance of the duties of his profession”).

12
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exercise reasonable skill and care in the treatnent of the
plaintiff.” The court then proceeded to define that care in
| anguage simlar to that now incorporated into the first paragraph
of Ws JI—€Gvil 1023, stating that the physician "was bound to
bring to [the plaintiff's] aid and relief such skill as is
ordinarily possessed and used by physicians . . . having regard to
t he advanced state of the profession at the tine of treatnent."’
These early cases denonstrate that the standard of ordinary
care applicable to all people in this state applies to physicians
in this state as well. Subsequent case |aw has confirned and

anplified what these early cases announced.®

" See also Kuehnemann v. Boyd, 193 Ws. 588, 591-92, 214 N W
326 (1927) overruled on other grounds by Fehrman v. Smrl, 20
Ws. 2d 1, 21-22, 121 N W2d 255 (1963); Jaeger v. Stratton, 170
Ws. 579, 581, 176 NW 61 (1920); Wrdemann v. Barnes, 92 Ws.
206, 208, 66 N W 111 (1896); Nelson v. Harrington, 72 Ws. 591
597, 40 N.W 228 (1888).

Wth the exception of Reynolds, the early cases al so adhered
to the locality rule which equated a physician's exercise of
ordinary care with the standard exercised by other physicians in
the same or simlar comunities. As we explain below, the
locality rule was abolished by Shier v. Freedman, 58 Ws. 2d 269,
280, 206 N.W2d 166 (1973).

°® See, e.q., Kerkman v. Hintz, 142 Ws. 2d 404, 419-420, 418
N.W2d 795 (1988) (chiropractors nust "exercise that degree of

care, diligence, judgment, and skill which is exercised by a
reasonabl e chiropractor under |ike or simlar circunstances"; such
a standard is consistent with that I nposed on  other

professionals); Francois v. Mkrohisky, 67 Ws. 2d 196, 201-02,
226 N.W2d 470 (1975) ("[l]ike autonobile drivers, engineers,
common | aborers, and |awers, [physicians] are obliged to conform
to reasonable care in the circunstances").

The circuit court in Steinberg v. Arcilla, 194 Ws. 2d 759,
773, 535 NW2d 444 (. App. 1995), instructed the jury as
foll ows:

13
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The cases also denonstrate, as the plaintiff urges, that
should customary nedical practice fail to keep pace wth
devel opnents and advances in nedical science, adherence to custom
m ght constitute a failure to exercise ordinary care. The court
explained its aversion to equating custom with reasonable care in
abolishing the locality rule. The locality rule, observed the
court, allowed a small gr oup, through its "laxness or
carel essness,” to "establish a local standard of care that was

bel ow that which the law requires.” Shier v. Freedman, 58 Ws. 2d

269, 280, 206 N.W2d 166 (1973) (quoting Pederson v. Dunouchel

431 P.2d 973 (Wash. 1967)). But "[n]egligence,” the court
conti nued, "cannot be excused on the ground that others in the
sane locality practice the sane kind of negligence. No degree of
antiquity can give sanction to usage bad in itself.” [Id. Since

t echnol ogi cal changes insured that there was no |onger any "lack

of opportunity for a physician or surgeon to keep abreast of the

advances made in his profession and to be famliar with the |atest
nmet hods and practices adopted,” id., the court concluded that the
reasons pronpting the abolition of the locality rule elsewhere

(..continued)

A physician . . . is negligent when he fails to exercise
reasonable and ordinary care. A physician fails to
exercise reasonable and ordinary care when, wthout
intending to do any wong, he does an act or omts an
act under circunstances in which a physician ought
reasonably to foresee that such action or omssion wll

subject his patient to an unreasonable risk [of] injury
or damage.

14
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applied "with equal |ogic and persuasion in Wsconsin." Shier, 58
Ws. 2d at 283.

Ws JlI—€vil 1023 incorporates the reasoning of Shier, not
only by defining reasonable care as that "which is wusually
exercised in the same or simlar circunstances by the average
physician" but also by requiring that this definition of care
itself be shaped by a "due regard for the state of nedical science
at the tine plaintiff was treated.” |If what passes for customary
or usual care lags behind devel opnents in nedical science, such
care mght be negligent, despite its customary nature.’

Both the amcus brief of the State Medical Society of
Wsconsin and the defendant have acknow edged that the first
paragraph of Ws JI—-C€vil 1023 requires that custom nust be

dynamc to be reasonable. As interpreted by the Medical Society,

° The relation between custom and negligence in nedical
mal practice has long been a topic of debate in American tort |aw

See, e.g., 3 Fower V. Harper et al., The Law of Torts § 17.3 (2d
ed. 1986); W Page Keeton et al., Prosser and Keeton on the Law of

Torts 8§ 32, at 185-89 (5th ed. 1984); R chard A Epstein, Medical
Mal practice, Inperfect Information, and the Contractual Foundation
for Medical Services, Law & Contenp. Probs., Spring 1986, at 201,
202; dark C Havighurst, Altering the Applicable Standard of
Care, Law & Contenp. Probs., Spring 1986, at 265, 266-70; John
Ki mbr ough Johnson, Jr., An Evaluation of Changes in the Medical
Standard of Care, 23 Vand. L. Rev. 729, 741-747 (1970); Joseph H.
King, Jr., In Search of a Standard of Care for the Medical
Pr of essi on: The "Accepted Practice" Fornula, 28 Vand. L. Rev.
1213 (1975); Alan MCoid, The Care Required of Medical
Practitioners, 12 Vand. L. Rev. 549, 605 (1959); Matthew J.
Mtten, Team Physicians and Conpetitive Athletes: Al l ocating
Legal Responsibility for Athletic Injuries, 55 U Pitt. L. Rev.
129, 146 (1993); R chard N. Pearson, The Role of Customin Medical
Mal practice Cases, 51 Ind. L.J. 528 (1976).

15
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the portion of Ws JI—G vil 1023 which instructs the jury to judge
the defendant's conduct with "due regard for the state of nedica
science at the tinme the plaintiff was treated" neans that
"[p]laintiffs can always, if appropriate, present evidence
regarding the 'state of nedical science’ to show that a
prof essional custom is obsolete or unreasonable.” Brief for the
State Medical Society of Wsconsin as Amcus Curiae at 3.%

The defendant interprets the same jury instruction |anguage
as applying "a dynamc standard" to professionals because the
standard "changes as the state of know edge of the profession
changes. " Brief for Defendant at 17. "Absent a dynamc
standard,” the defendant continues, "the law could not adjust to
changes and inprovenent in medical science.” 1d. at 18. At ora
argunment before this court, counsel for the defendant stated that
if a particular custom in the nedical profession failed to keep

pace wth what developnents in nedical science had rendered

' What constitutes reasonable physician care in the wake of
devel opnents in nedical science nust ordinarily be established by
expert testinony, because "nedical practice demands specia
know edge or skill or experience on subjects which are not within
the realmof the ordinary experience of mankind, and which require
speci al learning, study, or experience." Wiss v. United Fire &
Casualty Co., Ws. 2d _ , _ NW2d __ (1995) (quoting
Craner v. Theda dark Mem Hosp., 45 Ws. 2d 147, 150, 172 N w2d
427 (1969)). On the basis of expert testinmony, a jury could
determne whether the customary practices of the nedica
prof essi on had kept pace with devel opnents in nedicine at the tine
of an incident and whether a particular practice in issue was
t herefore negligent.

16
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reasonable, the plaintiff could introduce evidence denonstrating
that the customin question constituted negligent conduct.

W agree with the parties and the Medical Society that while
evidence of the wusual and customary conduct of others under
simlar circunstances is ordinarily relevant and adm ssible as an
i ndication of what is reasonably prudent, customary conduct is not
di spositive and cannot overcone the requirenment that physicians
exerci se ordinary care. "

The standard of care applicable to physicians in this state
can not be conclusively established either by a reflection of what
the majority of practitioners do or by a sum of the custons which
t hose practitioners follow. It must instead be established by a

determnation of what it is reasonable to expect of a professiona

" O. Ws JI—@ivil 1019 ("[c]lustom. . . cannot overcome the
requi renent of reasonable safety and ordinary care. A practice
which is obviously unreasonable and dangerous cannot excuse a
person from responsibility for carelessness"); 3 Fow er V. Harper
et al., The Law of Torts 8 17.3 at 579 (2d ed. 1986) ("[b]y the
great weight of nodern Anerican authority a custom either to take
or to omt a precaution is generally adm ssible as bearing on what

is proper conduct under the circunstances, but IS not
conclusive"); Keeton, supra, 8 33, at 195 (5th ed. 1984) ("[m uch
the better view, therefore, is that . . . every custom is not

conclusive nerely because it is a custom that it nust neet the
chall enge of 'learned reason,' and be given only the evidentiary
wei ght which the situation deserves").

The court has concluded that a "self-created custom of the
profession” is an inproper standard for neasuring a doctor's
conduct in an informed consent case. Scaria v. St. Paul Fire &
Marine Ins. Co., 68 Ws. 2d 1, 12, 227 N W2d 647 (1975). The
Scaria court concluded that the instruction inproperly allowed
physicians to set their own standard of care.

17
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given the state of nedical know edge at the tinme of the treatnent
in issue.

W recognize that in nost situations there wll be no
significant difference between customary and reasonable practices.
In nost situations physicians, |ike other professionals, wll
revise their customary practices so that the care they offer
reflects a due regard for advances in the profession. An enphasis
on reasonable rather than customary practices, however, insures
that customw |l not shelter physicians who fail to adopt advances
in their respective fields and who consequently fail to conformto
the standard of care which both the profession and its patients
have a right to expect.

The issue then is whether the first paragraph of the
instruction conveys the correct |egal message that the defendant
is held to a standard of reasonable care, skill and judgnment and
that reasonable care, skill and judgnent are not necessarily
enbodied by the customary practice of the profession but rather
represent the practice of physicians who keep abreast of advances
i n medi cal know edge.

W conclude that the first paragraph of Ws JI-Gvil 1023
read in conjunction with the remainder of the instructions given
conveys this nessage. The first paragraph speaks of the degree of
care, skill, and judgment usually exercised in the sane or simlar
circunstances by the average specialist. The second paragraph
expressly states that a physician nust use reasonable care. The

18
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third paragraph cautions that even a physician who has chosen a
recogni zed nmethod of treatnment can neverthel ess be found negligent
for failing to exercise "the required care, skill, and judgnent in
adm nistering the nethod" chosen. And much like the first
paragraph of the plaintiff's proposed instruction, the first
paragraph of the instruction given requires that in determning
the degree of care, skill and judgnent required of a physician,
"due regard" should be given to "the state of nedical science.”
The phrase "due regard for the state of nedical science" tells the
jury that a reasonably conpetent practitioner is one who keeps up
wi th advances in nedi cal know edge.

Paragraph one of the plaintiff's proposed instruction, see
supra note 5, is substantially the sane as paragraph one of the
instruction given except that the plaintiff's proposed instruction
uses the word "reasonable" to describe the physician, while the
instruction given uses the word "average."

The word "average" is problematic, as we explain nore fully
below. Viewed as a whole, however, the instruction given does not
imply that the degree of care, skill and judgnent expected of a
doctor is set by the custons of the profession. Consequently, we
disagree with the plaintiff's claim that the first paragraph of
Ws JI—€vil 1023 allows nedical custom to be dispositive

regardi ng what constitutes reasonabl e nedical care.
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Neverthel ess, the plaintiff's argunents denonstrate that this
pattern jury instruction could be inproved, and we conclude that
the instruction should be revised.

The Gvil Jury Instruction Commttee's acconpanying conment
to Ws JI-Gvil 1023 correctly states that the "basic inquiry with
respect to the defendant's conduct [should] be framed in sinple
terns of negligence" and that "[f]ailure on the part of the doctor
to conform to the applicable standards of care constitutes
negl i gence. " But Ws JI—Gvil 1023 itself neither frames the
standard of care in sinple terns of negligence nor infornms the
jury that failure to conform to the applicable standard of care
constitutes negligence.*

The instruction's failure to define negligence is exacerbated
by its wuse of the word "average" to denote the subset of
physicians with whom an alleged tortfeasor is to be conpared. The
fallacy in the "average" fornulation is that it bears no intrinsic
relation to what is reasonable. As the American Law Institute
stated in its comentary to sec. 299A Restatenent (Second) of

Torts (1965), "those who have less than . . . average skill may

A 1995 revision to Ws JI—Gvil 1023 has attenpted to
address the second of these two issues. The 1995 revision adds a
sentence to the first paragraph of the instruction stating that
"[flailure to conform to this standard is negligence.” But
because the 1995 revision does not address the plaintiff's
argunment regarding how the reasonable standard of care applicable
to physicians should be defined and applied, this revision does
not address the plaintiff's argunent that an excessive reliance on
custom distorts the relation between physicians' standard of care
and ordi nary negligence.
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still be conpetent and qualified. Hal f of the physicians of
Anerica do not automatically becone negligent in practicing
medicine . . . nerely because their skill is Jless than the
prof essi onal average.""

The CGvil Jury Instruction Commttee's comment to Ws Jl—
Gvil 1023 tacitly recognizes the difficulty with the word
"average," stating that it interprets "average" in the instruction
and in the court's decisions on which the instruction is based "to
mean a typical physician in the sane class and not a m dpoint
concept . " "The Commttee does not believe," the coment
continues, "that neasuring a doctor's conduct against the conduct
normal |y exercised by physicians changes the standard of conduct
fromreasonable care to average care.""

On reflection, we too have reservations about the reference
to "average" in Ws JI-Gvil 1023 and conclude that this word
should be elimnated. Loaded as it is wth nmathematica

connotations, the word could distract a jury fromits true purpose

in a nedical nmalpractice case: an investigation of whether the

¥ Restatenment (Second) of Torts § 199A cnt. e (1965). See
also Keeton, supra, 8§ 32, at 187 (reliance on what is average in
determ ning what constitutes reasonable nedical care is "clearly
m sl eadi ng") .

“ Inthe initial version of JI—Givil 1023 in 1963, the first
paragraph of the instruction spoke in terns of the "degree of

care, skill, and judgnment which is usually exercised by reputable
physicians" rather than average physicians. In fashioning a

repl acenent for the locality rule which it abolished, Shier
appears to be the first Wsconsin case to use the phrase "average
practitioner.”™ Shier, 58 Ws. 2d at 283.
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all eged tortfeasor exercised reasonable care. Reasonabl e care
cannot be established by determ ning whether a physician provided
care above or below the nmean of the nedical profession, but rather
must be determined by assessing whether a patient received the
standard of care he or she mght reasonably expect from that
practitioner, with due regard for the state of nedical science at

the tinme of treatnent.
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B
The second paragraph of the «circuit court's nedical

mal practice instruction to the jury in this case reads as foll ows:

A physician does not guarantee the results of his care
and treatnent. A physician nust use reasonable care and
is not liable for failing to use the highest degree of
care, skill, and judgnent. Dr. Gsterloh cannot be found
negligent sinply because there was a bad result.
Medicine is not an exact science. Therefore, the issue
you nust decide in determning whether Dr. Gsterloh was
negligent is not whether there was a bad result but
whether he failed to use the degree of care, skill, and
judgnment which is exercised by the average physician
practicing the sub-specialty of retinal surgery.

The plaintiff does not suggest that this paragraph in any way
m sconstrues or msrepresents prior case law, from which nuch of

the paragraph's |anguage is derived. See, e.qg., Kuehnemann wv.

Boyd, 193 Ws. 588, 592-93, 214 NW 326 (1927) ("we see no reason
why proof of a bad result should constitute proof of negligence on

the part of the physician"); Francois v. Mkrohisky, 67 Ws. 2d

196, 201, 226 N.wW2d 470 (1975) (nedicine "is not an exact

science, and even the very best of [physicians] can be wong in

di agnosi s or procedure"). See also Hoven v. Kelble, 79 Ws. 2d
444, 456, 256 N.W2d 379 (1977).

The plaintiff characterizes the paragraph as argunentative
however, because it allegedly accords undue enphasis to the
defendant's case by repeatedly telling the jury what is not
negl i gent wi t hout ever expl ai ni ng what negl i gence I S.
Furthernore, argues the plaintiff, the undue prom nence accorded
what is not negligent in the first two paragraphs is exacerbated
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by the third paragraph, which also instructs the jury regarding
what behavior is not negligent when it states that a physician
choosing an alternative nmethod of treatnment is not negligent so
| ong as he or she exercises the requisite degree of care.

Conpoundi ng the second paragraph's allegedly disproportionate
enphasi s on behavi or which is not negligent, argues the plaintiff,
the facts in this case did not nmerit giving the first sentence of
t hat paragraph. Although the first sentence sinply states that a
doctor does not guarantee a favorable result, the plaintiff never
claimed that the defendant was guaranteeing results. Hence in
giving this part of Ws JI—Gvil 1023, insists the plaintiff, the
circuit court did not fulfill the requirenent that an "instruction
nmust be germane to the situation at hand and nust be franmed in
light of the evidentiary issues.” Carlson, 48 Ws. 2d at 414.

Finally the plaintiff contends that by repeatedly enphasi zing
forms of behavior which are not negligent, Ws JI-€Gvil 1023
ignores this court's adnonition that an instruction "should not
give undue promnence to the contention of one party wthout

giving equal promnence to the contention of the other party.”

Kuklinski v. Dibelius, 267 Ws. 378, 381, 66 N W2d 169 (1954).

W agree with the plaintiff that the circuit court need not
have given the instruction's "no guarantee" |anguage and we
acknow edge that the second paragraph of Ws JI—-Gvil 1023 largely
defines negligence through what is not negligent. Nevert hel ess,
we conclude that the instruction is not erroneous.
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First, concepts are frequently defined by what they are not.

For reasons suggested by the plaintiff hinmself in nounting his

attack against custom defining negligence by what it is not is

especially applicable here because the concept requiring
definition is necessarily dynam c and changi ng.

Second, even assum ng arguendo that the disputed sentences
are in error, we again enphasize that when we review jury
instructions, their |language "should not be fractured into
segnents, one or two of which, when considered separately and out
of context, mght arguably be in error."” Paulson, 106 Ws. 2d at
108. Any error, the Paulson court instructs us, "nust perneate
the wunderlying nmeaning of the instruction” for there to be
reversible error. 1d.

Wien read in the context of both the remaining portions of
Ws JI—-€vil 1023 and the instructions as a whole, any alleged
bias in the second paragraph of this instruction is readily
di ssi pat ed. As the defendant points out in his brief to this
court, the fifth paragraph of Ws JI-Gvil 1023, which addresses
the rel ation between negligence and cause and which was al so given
at trial, could be perceived as denonstrating a bias in favor of

the plaintiff.” Simlarly, as the defendant suggested in oral

15

As given at trial, the fifth paragraph of Ws JI—G vi
1023 reads as foll ows:

The cause question asks whether there was a causal
connection between negligence on the part of Dr.
Csterloh, if you find such negligence, and Kim
Nowat ske's present condition. A person's negligence is
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argunment before this court, one could conclude that the danages
instructions given to the jury at trial were erroneous because of
their focus on the plaintiff's suffering.™

W would reject such argunents, as we reject the one nade
here by the plaintiff. Wile jury instructions can appear to be
bi ased or argunentative when read in isolation, the litnus test
applied by this court when review ng such instructions is whether
that bias persists when the instructions are read together. Read
together with the remaining instructions given by the circuit
court, the second paragraph of Ws JI—€ vil 1023 passes that test.
W therefore conclude that the second paragraph of Ws JI—Gvil
1023 as given in this case was not erroneous.”’

C

The third paragraph of the circuit court's nedical
mal practice instruction to the jury in this case reads as foll ows:

If you find that nore than one nethod of treatnent for

Ki m Nowat ske's injuries is recognized, then Dr. Osterloh

was at liberty to select any of the recognized nethods.
(..continued)

a cause of a plaintiff's condition if the negligence was

a substantial factor in producing the present condition
of the plaintiff's health. This question does not ask

about "the cause" but rather "a cause." The reason for
this is that there can be nore than one cause of a
condi tion.

"  The circuit court gave the jury both Ws JI—Gvil 1700
("Damages: Ceneral") and Ws JI—G vil 1750A ("Personal Injury").

" In Steinberg v. Arcilla, 194 Ws. 2d at 773-74, 535 N. W 2d
444 (. App. 1995), the court of appeals recently reached a
simlar conclusion when it rejected a claim that the second
paragraph of Ws JI—€vil 1023 prejudicially tipped the scales in
favor of the defendant physician.
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Dr. Gsterloh was not negligent nmerely because he nade a
choice of a recognized alternative nmethod of treatnent
if he used the required care, skill, and judgnent in
admni stering the nethod. This is true even though
other nedical wtnesses may not agree with him on the
choi ce that was made. ™
The plaintiff contends that the last sentence of this
paragraph of the instruction invades the province of the jury by
requiring the jury to disregard other expert testinony and to
conclude that a physician has not acted negligently when any
expert testifies that the physician pursued a recogni zed nethod of
treatnent. Not only does such an instruction unduly favor the
defendant, the plaintiff insists, but it also conflicts wth
another instruction given the jury, Ws JI-Gvil 260 ("Expert
Testinony"), which confers upon the jury the right to determne
the credibility of experts.™
In response, the defendant asserts that the purpose of the

third paragraph in the instruction is to inform the jury that

there may be nore than one accepted nethod of treatnment and that a

18

This paragraph is apparently derived from Treptau v.
Behrens Spa, Inc., 247 Ws. 438, 20 N.W2d 108 (1945); Holton v.
Burton, 197 Ws. 405, 222 NW 225 (1928); DeBruine v. Voskuil,
168 Ws. 104, 169 N.W 288 (1918).

 As given to the jury in this case, Ws JI—Gvil 260
stated, in pertinent part:

You are not bound by any expert's opinion. In resolving
conflicts in expert testinmony, weigh the different
expert opinions against each other and consider the
relative qualifications and credibility of the experts,
the reasons and facts supporting their opinions, and
whet her the facts and reasons given are based on facts
you find are established by the evidence in this case.
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doctor may not be held negligent nerely because the doctor made a
choice of a recognized alternative nmethod of treatnent.

W disagree with the plaintiff's interpretation of the third
par agraph of JI—€vil 1023.

First, the opening of the third paragraph states that a
doctor cannot be excused for utilizing an alternative nethod unti
"you [the jury] find that nore than one nethod of
treatnent . . . is recognized.” Thus the instruction insures that
it is for the jury, exercising its role as fact-finder, to
determ ne whether there is nore than one nethod of treatnent as
wel | as whether the treatnent method chosen is anong those nethods
recogni zed as accept abl e.

Second, the circuit court informed the jurors that they were
"the sole judges of the credibility of the wtnesses and the
weight to be given to their testinmony" and that while "[0]pinion
evidence was admtted in this case to help you reach a
conclusion,” "[y]ou are not bound by any expert's opinion." See
Ws JI-Gvil 215; Ws JI-€vil 260. Jury instructions are to be

construed as a whole, Paulson, 106 Ws. 2d at 108, and "[w] e nust

assune the jury followed the instructions,” Johnson v. Pearson

Agri-Systens, Inc., 119 Ws. 2d 766, 776, 350 N.W2d 127 (1984).

Consequently, we nust assunme that the jurors listened and adhered
to those portions of the circuit court's instructions informng

them that they were not bound by any expert's opinion regarding
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what procedures were "recognized" or whether the defendant acted
negligently.

Third, we disagree with the plaintiff's claimthat the fina
sentence of this paragraph of the instruction requires a finding
of non-negligence whenever any expert testifies that an allegedly
negl i gent physician has pursued an accepted treatnent nethod. The
sentence states that "[t]his is true even though other nedica
witnesses may not agree . . . on the choice [of nethods] that was
made. " The "this" which is "true" refers to the antecedent
sentence, which states that a physician is not negligent nerely
because he <chose a recognized alternative nethod. As that
precedi ng sentence also nmakes clear, to be negligent a physician
must also fail to exercise reasonable care in wusing that
recogni zed al ternative nethod.

The third paragraph of the instruction would be clearer if
its final sentence were elimnated or if the paragraph stated
explicitly that the jury alone determnes which nethods of
treatnent are "recogni zed" on the basis of the expert testinony in
evi dence. But these suggested revisions do not alter our
conclusion that the third paragraph adequately instructed the jury
regarding its prerogative to assess and weigh the evidence before
it in reaching a verdict.

To sum up, we conclude that these three paragraphs of Ws JI—
Gvil 1023, read as a whole and in conjunction with the other
instructions given in this case, were not erroneous. At the same
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time, however, we recognize that the plaintiff has pointed to a
nunber of ways in which the first three paragraphs of Ws JI-G vi
1023 might be clarified and thereby inproved. Hence even though
we hold that the pattern jury instruction was not erroneous in
this case, we also conclude that it should be revised.

For the reasons set forth we remand the cause to the court of
appeal s for further proceedings consistent with this opinion.

By the Court.—Fhe cause is remanded to the court of appeals.
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