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APPEAL from an order of the circuit court for Waupaca County:

PHILIP M. KIRK, Judge. Affirmed.

1  HIGGINBOTHAM, P.J.! Shirley Travnicek (Shirley) appeals an

order dismissing her small claims action against her ex-daughter-in-law, Jody

! This apped is decided by one judge pursuant to Wis. STAT. § 752.31(2)(d) (2007-08).
All references to the Wisconsin Statutes are to the 2007-08 version unless otherwise noted.
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Travnicek, n/k/a Jody Fletcher (Jody). Shirley seeks repayment from Jody of
$5,000 she gave to Jody and her son, Troy Travnicek (Troy), during the couple's
marriage, contending the payment was a loan and not a gift. The circuit court
found that Shirley failed to prove that the payment was a loan, and dismissed her

clam. We affirm.

92 Troy and Jody were married on January 19, 2007. On May 15,
2007, Shirley gave Troy and Jody a check in the amount of $5,000. It is
undisputed that Troy and Jody requested the money for improvements to the
couple' s home, which was titled in Jody’s name only. The couple divorced on
April 18, 2008. Jody retained sole ownership of the home in the divorce

agreement, which did not include a payment to Troy for equity in the house.

13  Attria, Shirley testified that she told Jody and Troy that they could
pay back the $5,000 “whenever,” and they agreed to pay her back. Jody testified
that Shirley told her that she and Troy should consider the $5,000 check to be a
gift for “birthdays, anniversaries and holidays.” At the conclusion of testimony,
the circuit court found that Shirley failed to prove that the $5,000 payment was a

loan and not a gift and dismissed the case.

4  Shirley makes one argument on appeal. She contends that the circuit
court’s factual finding that the $5,000 check was not a loan was clearly erroneous.
She contends that Jody’s testimony that the money was for future birthdays,
anniversaries and holidays is inherently incredible because “[n]o one gives money

to someone for future birthdays and holidays.” We reect Shirley’ s argument.

15  We may not set aside a circuit court’s findings of fact unless they are
clearly erroneous. Acuity Mut. Ins. Co. v. Olivas, 2007 WI 12, 124, 298 Wis. 2d
640, 726 N.W.2d 258. “The tria court is the ultimate arbiter of both the
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credibility of the witnesses and the weight to be given to each witness' testimony.”
Pries v. McMillon, 2008 WI App 167, 113, _ Wis.2d __, 760 N.W.2d 174
(citation omitted).

6  We conclude that the circuit court’s finding that the $5,000 check
was not a loan was not clearly erroneous. The circuit court, faced with the
conflicting testimony of Jody and Shirley, assessed the relative credibility of the
witnesses and concluded that Shirley failed to prove that her transfer of property to
Troy and his then-wife, Jody, was a gift. We note that a parent’s transfer of
property to a child without explanatory words is presumptively a gift. See Rohde
v. Skomski, 8 Wis. 2d 50, 51, 98 N.W.2d 440 (1959). Such a presumption would
not have applied if the court had chosen to believe Shirley’ s testimony that she had
an oral agreement (i.e., “explanatory words”) with Troy and Jody establishing that
the money was a loan. However, Shirley’s testimony was the only evidence of
such an agreement, and the court chose to give little weight to her testimony. We
do not guestion the circuit court’s assessments regarding witness credibility and

weight of the evidence that are at the heart of its decision.
By the Court.—Order affirmed.

This opinion will not be published. See Wis. STAT. RULE
809.23(1)(b)4.
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