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Preface

The seventh edition of the State Bar of Wisconsin News Reporters’ Legal Handbook helps
print journalists, broadcasters, photographers, and public relations practitioners better
understand the judicial process and legal terminology used in the Wisconsin court system.

For more than 40 years, Wisconsin courts have permitted cameras and recording devices in
most proceedings. The court system, under the leadership of the Wisconsin Supreme Court,
has a strong commitment to public access but recognizes that the rights of a free press must
be balanced against an individual’s right to a fair trial.

Whether you are a new journalist or a seasoned veteran, we hope you find the information to
be a valuable resource.

The Wisconsin News Reporter s Legal Handbook:

» covers the basics of working in a courtroom,;

» reviews judges’ considerations for working with the media;

» focuses on important judicial proceedings, considerations, definitions, and terms; and
* highlights additional internet resources for reporters.

This handbook does not, and cannot, address all of the specific legal problems electronic,
broadcast, and print media may encounter in reporting a news event. Because the facts of
every situation greatly influence the participants’ rights, this handbook serves as a valuable
reference tool but not a substitute for sound legal advice.

For more information, contact the State Bar of Wisconsin’s public relations specialist at (800)
444-9404, ext. 6025, or publicrelations@wisbar.org.

About the News Reporters’ Handbook

The handbook was first published in 1979 by the State Bar of Wisconsin’s former Media-Law Relations
Committee. The mission was to increase understanding and cooperation among the news media, the
judiciary, and Wisconsin lawyers.

Acknowledgements

Special thanks to the following who made this handbook possible over the years: Beth Bennett, Hon.
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Chapter 1

Wisconsin Fair Trial and Free Press
Principles and Guidelines

A committee of lawyers and journalists first drafted
voluntary guidelines in 1969 to balance the rights of
a free press with the right of a criminal defendant to
a fair trial. In 1979, the State Bar’s then new Media-
Law Relations Committee reviewed and amended
these principles, publishing the revision as the
Wisconsin News Reporters’ Handbook.

Purpose

The right to a fair and prompt trial and the right of
freedom of the press are fundamental liberties guar-
anteed by the state and federal constitutions. These
basic rights must be vigorously preserved and respon-
sibly practiced according to the highest professional
standards.

In virtually every case, a court’s exercise of its
responsibility (in cooperation with the bar and law
enforcement agencies) with respect to the parties
seeking justice in the courtroom is entirely consistent
with the news media’s responsibility to inform the
public of the proceedings. However, it is important
that the judiciary, the bar, media, and law enforce-
ment agencies appreciate that in performing their
respective duties, they may jeopardize constitutional
precepts of fair trial or a free press.

To promote greater understanding of the constitution-
al guarantees of freedom of the press and the right to
a fair trial, the following principles and guidelines,
submitted for voluntary compliance, are available to
Wisconsin judges, attorneys, news media, and law
enforcement agencies.

These recommended principles and guidelines have
been submitted to achieve understanding and cooper-
ation among the media, the judiciary, the bar, and law
enforcement agencies in Wisconsin on a voluntary
basis. Therefore, they are not binding on anyone,
including those who may accept, approve, or endorse
them. In addition, they are not to be applied or used
against anyone, or to otherwise restrict rights afforded
by the state and federal constitutions and statutes.

Principles to Ensure Free Press
and Fair Trial

1)

2)

3)

The judiciary, attorneys, news media, and law
enforcement agencies should try to preserve the
principle that a person suspected or accused of
a crime is innocent until found guilty in a court
on competent evidence fairly presented, or as a
result of the defendant’s admissions and waivers
of rights consistent with the law. Parties in civil
proceedings also are entitled to have their rights
adjudicated in court according to due process.

Access to information involving the administra-
tion of justice in criminal or civil cases and the
right of defendants and plaintiffs to a fair trial,
free of prejudicial information and conduct, are
both vital rights requiring careful protection.
Within their canons of ethics, members of the
bar, judiciary, and law enforcement agencies
should cooperate with the news media in report-
ing about the administration of justice. Certain
media organizations have codes of ethics as
well. For example, the Society of Professional
Journalists and the Radio Television Digital
News Association (RTDNA) have written codes
of ethics.

Lawyers, the judiciary, news media, and law
enforcement agencies share the responsibility to
ensure that a trial’s outcome is not influenced by
publicity or by public sentiment.
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5)

6)

7)

8)

The news media have constitutional and statu-
tory rights (subject only to rare exceptions) to
report judicial proceedings. However, all con-
cerned should cooperate with the court to ensure
jury deliberations are based only on evidence
presented to the jury in court. The news media
should use care in reporting portions of jury
trials that take place in the jury’s absence. Pub-
licizing court rulings made or evidence rejected
in the absence of a jury may cause prejudice. A
finding of prejudice may result in a mistrial.

The news media should strive for accuracy,
balance, fairness, and objectivity. Reporters and
editors should remember that readers, listen-
ers, and viewers are potential jurors. The news
media should fairly report both sides of court
proceedings. Reporting only one side of a case
may give the public a distorted view.

A court of law is intended to serve as a forum in
which questions of guilt and innocence, rights,
and liabilities are determined under procedures
for the admissibility of evidence and other estab-
lished principles of law. These procedures pro-
vide fairness to the parties and permit the court
or a jury to reach a just verdict. The judge is
responsible for seeing that the court serves this
intended purpose and to provide timely, accurate
information consistent with the law, judicial and
professional ethics, and these guidelines.

Law enforcement agencies are responsible for
providing timely, accurate information consis-
tent with the law and these guidelines.

Lawyers should observe their code of pro-
fessional responsibility and these guidelines.
Lawyers should not use publicity to promote

a position in a pending case. Public prosecu-
tors should not take unfair advantage of their
position as important sources of information.
However, these caveats should not be construed
to limit a lawyer’s obligation to make available

9)

information to which the public is entitled.

Journalistic, law enforcement, and legal training
should include instruction in the constitutional
rights to a fair trial and freedom of the press.

Guidelines for Criminal Proceedings

10) Subject to professional codes of ethics and

11)

applicable statutes or court orders there should
be no restraint on making available to the public,
during the investigation of a criminal matter,
information:

a) contained in a public record;
b) indicating an investigation is in progress;

¢) on the general scope of the investigation,
including a description of the offense and, if
permitted by law, the identity of the victim;

d) requesting assistance in apprehending a
suspect, or assistance in other matters, and
the information necessary for those requests;
and

e) warning the public of any dangers.

Subject to professional codes of ethics and
applicable statutes or court orders, there should
be no restraint on making available to the public
the following information concerning a criminal
charge:

a) the defendant’s name, age, residence, occu-
pation, place of employment, marital status,
and other relevant nonprejudicial background
information;

b) the identity of the investigating and arrest-
ing officers or agencies and the status of the
investigation;

¢) the circumstances surrounding an arrest,
including time and place of arrest, existence
or absence of resistance, pursuit, and posses-
sion and use of weapons, and a description
of the physical evidence obtained at the time
of arrest; for crimes against property, a report
of the property destroyed, damaged, or stolen
and a general description of the items recov-
ered;

d) the nature, substance, or text of the charge,
such as the complaint, indictment, or infor-
mation, or other matters of public record;

e) the scheduling or result of any step in the
judicial process; and

f) a statement that the accused denies the
charges.



12)

13)

14)

The publication or broadcast of certain types of
information may create dangers of prejudice to
the defense or prosecution in a criminal case.
Law enforcement agencies and the news media
should be aware of the dangers of prejudice in
pretrial disclosures concerning these matters.
Lawyers should review their code of profession-
al responsibility before releasing the following
information until the start of the trial, or the
disposition of the case without trial:

a) comments on the accused’s character,
reputation, or prior criminal record (includ-
ing arrests, indictments or other charges of
crime);

b) the possibility of a guilty plea to the of-
fense charged or to a lesser offense;

c) the existence or the contents of any con-
fession, admission, or statement given by
the accused or a refusal or failure to make a
statement;

d) the performance or results of any examina-
tion or tests, or the refusal of the accused to
submit to examinations or tests;

e) the identity, testimony, or credibility of a
prospective witness; and

f) any opinion as to the guilt or innocence of
the accused, the evidence, or the merits of the
case.

In most cases, arrest records and court re-
cords are public records, available through law
enforcement agencies, court clicks, or online
through the Wisconsin Department of Justice’s
Crime Information Bureau or Wisconsin Cir-
cuit Court Access (formerly CCAP). Unless an
exception applies, law enforcement agencies
must make such information available under
the public records law. When there has been a
disclosure of a prior arrest or charge, the news
media and law enforcement agencies have a
duty to fully report the disposition or status of
the arrest or prior charge.

Law enforcement and court personnel cannot
prevent the photographing of defendants or
suspects in public places outside the courtroom.
However, Wisconsin Supreme Court rules for
use of cameras and recorders for news cover-
age of judicial proceedings must be followed
inside the courtroom. Law enforcement agencies
should, if possible, make available a suitable,
nonprejudicial photograph of a defendant or a
person in custody.
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15)

Information about a suspect who has not been
formally charged or arrested may be released

by law enforcement personnel when it serves a
valid law enforcement or public safety function.
Toward that end, it is proper to disclose informa-
tion necessary to enlist public assistance in po-
lice apprehension of suspects, including publish-
ing photographs and records of prior offenses.

Guidelines for Juvenile Proceedings

16)

17)

18)

The public has a right to know and the news
media has a right to report about crimes when
children are alleged perpetrators, victims, or wit-
nesses. However, the media should use restraint
and prudent judgment in reporting such infor-
mation. The public’s right to information about
the operation and effectiveness of the juvenile
justice system is often accomplished without
publicly identifying the juveniles involved.

When the news media attends properly closed
sessions of the juvenile court, it may not disclose
names or identifying information regarding the
juvenile or the juvenile’s family unless it has
obtained such information from sources other
than law enforcement or court records. The news
media should make every effort to observe and
fully report such sessions and the court’s disposi-
tion with regard for the juvenile’s rights and the
public interest in juvenile rehabilitation. When

a juvenile is regarded as an adult under crimi-
nal law, the guidelines for criminal proceedings

apply.

Whenever juvenile records, maintained by the
court or law enforcement agencies, are reviewed
by the news media, the identity of the juvenile
cannot be reported if those records are the only
source of the juvenile’s identity.
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Guidelines for Civil and Administrative

Proceedings
19) Except where prohibited by law, virtually all

records in civil and administrative proceedings,

including pleadings, verdicts, orders, and judg-
ments, are public records available to the news
media. Some documents, like depositions and

interrogatories, may be retained by the lawyers

and not filed. The media should be mindful that
reporting on a deposition or written interrogato-

ries prior to trial may prejudice one or more of
the litigants. Prematurely reporting such mat-
ters may be unfair if, after the presentation of
the deposition or interrogatory answer in court,
portions of these documents are not admitted
into evidence. Also, only one side of the issue
may be presented in a deposition or answers to
interrogatories.

20) Pleadings are allegations, and one-sided publi-

cation of such allegations may prejudice one or

more of the parties.

22) Personal and financial data often must be re-

vealed to the court. The public’s need to know
such information should be balanced against
the potential negative effects on the individuals
involved.

23) Lawyers should review their code of profession-

al responsibility before releasing the following
information (other than a quotation from or
reference to public records):

a) evidence regarding the occurrence or transac-
tion involved,

b) the character, credibility, or criminal record of a
party, witness, or prospective witness;

¢) physical evidence, the performance or results of
any examinations or tests, or the refusal or failure
of a party to submit to examinations or tests;

d) an opinion on the merits of the claims or de-
fenses of a party; and

e) any other matter reasonably likely to interfere
with a fair trial.

21) Adoption, mental illness, paternity, and certain
family and juvenile court proceedings, by their
nature and by law, deserve careful treatment.
Investigative reports in such proceedings usually
are confidential. However, in certain circum-
stances, the law gives the news media direct
access to such records.

The news media should be aware of the dangers of
prejudice in pretrial disclosures concerning these
matters.
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Chapter 2
Electronic Newsgathering in
the Wisconsin Court System

Tips
Follow the rules. Wisconsin’s court system is open
to electronic coverage. Some journalists mistakenly

believe that access to courts by electronic means and
camera is without limits.

For example, reporters may be surprised to find out
they can’t automatically set up a camera, wire a
sound system, or pull out a cell phone camera in the
courtroom without getting permission in advance
under the Wisconsin rules. Access to courtrooms in
Wisconsin comes with rules, which are subject to
change. Those rules can, and do, change. It is the
journalist’s responsibility to learn the rules. Below is
a checklist for reporters:

v Learn the basics. Who is the media coordi- v/ The rules apply to all cameras, including cell

nator? What rights do journalists have? How

do I inform the judge of my intent to cover the
proceedings with a camera or video camera?
What power does the judge have? What can and
cannot be photographed? Where can I conduct
an interview in the courthouse? Can I get into

a juvenile proceeding? What time does the trial
start? Can [ use a flash? These are just a few

of the basic questions that you should answer
before you step into the courthouse. The rules
provided in this handbook and the media coordi-
nator can answer these questions.

Be flexible. Each courtroom and case can
present unique circumstances. Courtroom cases
that attract a lot of media also lead to challeng-
ing situations for the electronic journalists who
cover them. This can be especially true if you’re
going to a courthouse for the first time. Maybe
there will be a multi-box and maybe there won’t.
Maybe there will be an easy way to plug into a
sound system, or maybe you’ll have to rig your
own system. Or perhaps the judge will rule only
one microphone and one camera can be in the
courtroom. If you’re going to be in a courthouse
— whether for the first or the 100th time — touch
base with the local media coordinator well in
advance, because a new judge or a highly visible
case could force a change in how business is
normally conducted.

phones. The underlying purpose of the rules

1s to limit distractions in the courtroom, which
allows a judge to control the process and ensure
the parties receive a fair trial. Since the rules ad-
dress use of still photography and video equip-
ment, they apply equally to cell phones used as
cameras. Accordingly, a reporter who wants to
cover a trial using a cell phone camera needs

to inform the media coordinator and follow the
same rules.

Be security conscious. This is becoming a big
deal in covering the courts. Don’t get upset if a
deputy wants to look at your tape deck or your
camera, and don’t expect to jump the line to get
through security faster than the general public.

Be nice. Generally, when the media is interest-
ed in a court case, the situation is stressful for
everyone involved. The district attorney wants
a successful prosecution; the defendant wants
to go free; the victims want justice; members of
the media want access to the proceedings; and
the judge needs to balance all interests. When
out-of-town media are attracted, court cases can
become more stressful as reporters vie for lim-
ited seating and access to the courtroom. Before
long, somebody pulls rank. (Hey, I flew here in
a helicopter and I get into the courtroom! Wait a
second, I work for the local paper. I get a camera
into the courtroom!) Public quarrels among
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media during a high-profile case might lead to a
courthouse official quickly resolving the situa-
tion by denying everybody access to everything.

v Never forget who can help you. Invariably
there will be a conflict among the media at the
courthouse. Different deadlines, equipment, and
needs can foster disagreement. Although the
judge is always in charge, that doesn’t mean the
judge should be the first person approached to
resolve a problem. Media coordinators should
have contacts (and a plan) already set up with
the judge and other courthouse officials. Let the
media coordinator handle your crisis so you can
concentrate on getting the story.

Guidelines for Wisconsin Judges

These excerpts below are provided to give reporters
an understanding of the guidelines Wisconsin judges
are required to follow in their day-to-day dealings
with the news media.

Since July 1, 1979, the Wisconsin Supreme Court has
authorized cameras and recorders in all Wisconsin
courtrooms under Supreme Court Rule (SCR) 61:

SCR 61.01. Authority of Trial Judge

1)  The rules of conduct in this chapter do not limit
or restrict the power, authority, or responsibility
otherwise vested in the trial judge to control the
conduct of proceedings before the judge. The
authority of the trial judge over the inclusion or
exclusion of the press or the public at particular
proceedings or during the testimony of particular
witnesses is applicable to any person engaging
in any activity authorized by this chapter.

2) In this chapter, “trial judge” includes any judi-
cial officer who conducts a public proceeding.

SCR 61.02. Media Coordinator

1) The Wisconsin freedom of information council
shall designate for each judicial administrative
district a coordinator who shall work with the
chief judge of the judicial administrative dis-
trict and the trial judge in a court proceeding in
implementing this chapter. Geographically large
judicial administrative districts shall be subdi-
vided by agreement between the council and the
chief judge, with a coordinator designated for
each sub district.

2) Ifpossible, the trial judge shall be given notice,
at least three days in advance, of the intention of
the media to bring cameras or recording equip-

ment into the courtroom. In the discretion of
the trial judge, this notice rule may be waived if
cause for the waiver is demonstrated.

SCR 61.03. Equipment and Personnel

1) Except as oth-
erwise provided
in sub. 2), three
television camer-
as, each operated
by one person, and
three still photog-
raphers, each us-
ing not more than
two cameras, are
authorized in any
court proceeding.
Priority consid-
eration shall be
extended to one of
the three cameras
to televise an entire proceeding from beginning
to end.

2) The trial judge may authorize additional cameras
or persons at the request of the media coordi-
nator or may limit the number of cameras if
circumstances permit the increase or require the
limitation.

3) One audio system for radio broadcast purposes
is authorized in any court proceeding. Audio
pickup for all media purposes shall be made
through any existing audio system in the court
facility, if practical. If no suitable audio system
exists in the court facility, microphones and re-
lated wiring shall be as unobtrusive as possible.

4) The media coordinator shall be responsible for
receiving requests to engage in the activities
authorized by this chapter in a particular court
proceeding and shall make the necessary al-
locations of authorizations among those filing
the requests. In the absence of advance media
agreement on disputed equipment or personnel
issues, the trial judge shall exclude all audio or
visual equipment from the proceeding.

SCR 61.04. Sound and Light Criteria

Only audio or visual equipment which does not pro-
duce distracting light or sound may be used to cover a
court proceeding. Artificial lighting devices shall not
be used in connection with any audio or visual equip-
ment. Only equipment approved by the trial judge in
advance of the court proceeding may be used during
the proceeding.



SCR 61.05. Location of Equipment
and Personnel

1)  The trial judge shall designate the location in
the courtroom for the camera equipment and
operators. The trial judge shall restrict camera
equipment and operators to areas open to the
public, but the camera equipment and operators
shall not block the view of persons seated in the
public area of the courtroom.

2) Camera operators shall occupy only the area
authorized by the trial judge and shall not move
about the courtroom for picture taking purposes
during the court proceeding. Equipment autho-
rized by these rules shall not be moved during
the proceeding.

SCR 61.06. Courtroom Light Sources

Modifications in the lighting of a court facility may
be made only with the approval of the trial judge.
Approval of other authorities may also be required.

SCR 61.07. Conferences

Audio pickup, broadcast, or recording of a conference
in a court facility between an attorney and client,
co-counsel, or attorneys and the trial judge held at the
bench is not permitted.

SCR 61.08. Recesses

Audio or visual equipment authorized by this chap-
ter shall not be operated during a recess in a court
proceeding.

SCR 61.09. Official Court Record

Notwithstanding any film, videotape, photography or
audio reproduction made in a court proceeding as a
result of this chapter, the official court record of the
proceeding is the transcript of the original notes of
the court reporter made in open court or pursuant to
an order of the court.

SCR 61.10. Resolution of Disputes

A dispute as to the application of this chapter in a
court proceeding may be referred only to the chief
judge of the administrative district for resolution as
an administrative matter. An appellate court shall not
exercise its appellate or supervisory jurisdiction to
review at the request of any person or organization
seeking to exercise a privilege conferred by this chap-
ter any order or ruling of a trial judge or chief judge
under this chapter.
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SCR 61.11. Prohibition of Photographing
at Request of Participant

1)  Atrial judge may for cause prohibit the audio
recording and the photographing of a participant
with a film, videotape or still camera on the
judge’s own motion or on the request of a par-
ticipant in a court proceeding. In cases involving
the victims of crimes, including sex crimes,
police informants, undercover agents, relocated
witnesses and juveniles, and in evidentiary sup-
pression hearings, divorce proceedings and cases
involving trade secrets, a presumption of validity
attends the requests; the trial judge shall exercise
a broad discretion in deciding whether there is
cause for prohibition. This list of requests which
enjoy the presumption is not exclusive; the judge
may in his or her discretion find cause in compa-
rable situations.

2) Individual jurors shall not be photographed,
except in instances in which a juror or jurors
consent. In courtrooms where photography is
impossible without including the jury as part of
the unavoidable background, the photography
is permitted, but close-ups that clearly identify
jurors are prohibited. Trial judges shall enforce
this subsection for the purpose of providing
maximum protection for jury anonymity.

SCR 61.12. Inapplicability to individuals;
use of material for advertising
prohibited

The privileges granted by this chapter to photograph,
televise and record court proceedings may be exer-
cised only by persons or organizations which are part
of the news media. Film, videotape, photography, and
audio reproductions shall not be used for unrelated
advertising purposes.

While the Wisconsin Supreme Court has not changed
any of the original rules, some judges routinely waive
SCR 61.02(2):
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“(2) If possible, the trial judge shall be given
notice, at least three days in advance, of the
intention of the media to bring cameras or
recording equipment into the courtroom. In
the discretion of the trial judge, this notice
rule may be waived if cause for the waiver is
demonstrated.”

These judges regard SCR 61.02(2) as an “unneces-
sary” exercise and routinely permit electronic equip-
ment in the courtroom without notice. However, other
judges require at least 72 hours’ notice of planned
coverage so that any questions or disputes may be
addressed prior to a scheduled proceeding.

In any event, SCR 61.02(2) still stands, and the news
media should not be presumptuous about the proce-
dures being followed in a particular court.

Judicial Guidelines for News
Media Inquiries

The following excerpts are from an accepted state-
ment by a national committee of trial judges chaired
by now retired Circuit Judge Thomas H. Barland,
Eau Claire. Judge Barland revised this material in
2003 to reflect changes in usage and Wisconsin s
Code of Judicial Conduct.

Trial judges are subject to substantial restraints as to
what they may say or do when faced with news media
inquiries. Canon 1 of the American Bar Association
(ABA) Code of Judicial Conduct admonishes judges
to observe high standards of conduct so the integrity
and independence of the judiciary may be preserved.
Implicit in the ABA canons are the requirements

that judges both be and give the appearance of being
impartial, and that they conduct themselves with the
dignity and decorum expected of judges.

Canon 3A(6) requires a judge to abstain from public
comments about a pending or impending proceeding
in any court. In addition, this standard of restraint
applies to court personnel under the judge’s direction
and control.

State judicial codes of conduct frequently are more
explicit than the ABA canons in detailing restraints
upon a judge’s opportunity to give public statements
and interviews to media representatives. In some
instances, state judicial codes of conduct give great-
er latitude than does ABA canon 3A(6) as to what
the judge may say by way of a public statement or
comment to the media. For example, Wisconsin’s Su-
preme Court Rule 60.04(1)(j) states that a judge may
not “while a judicial proceeding is pending or im-
pending in any court, make any public comment that
may reasonably be expected to affect the outcome or

impair the fairness of the proceeding.”

Even if the only specific judicial restraint is that no
public comment be made upon the merits of the case
so long as it is pending or impending, there may be
such uncertainty over what is meant by “a pending
or impending proceeding” that the judge will not feel
free to comment at any time. Judges may decline
comment because of the possibility of post-con-
viction or post-judgment motions, and subsequent
appeals with remands and directions. “Impending”
is not defined by the ABA canons or the Wisconsin
Supreme Court rules. “Impending” appears to in-
clude matters that are likely to be litigated and cases
completed on the trial level that may be appealed.

News media representatives do not always feel free
to approach a judge for information about a pending
case. The media sometimes is intimidated by the
remoteness of the judge or is uncomfortable about
possibly interfering in the judicial process. The judge
is not always available and may not wish to, or be
able to, talk with the media about the case.

Trial judges themselves are especially vulnerable to
public criticism, as reported by the media. When it
does occur, it is rare for the bar, including lawyers
involved in the case, to come to the judge’s defense.
Often there is no one, other than the judge, who is
in a position to give a detailed and impartial expla-
nation of the case to the news media. And the judge,
bound by the Code of Judicial Conduct, is ethically
restrained from making any comment in his or her
own defense.

Unless judicial criticism can be met by an expla-
nation, public misunderstanding and cynicism may
grow. It is fundamental to our concept of a fair and
public trial, as well as the freedom of the press, that
the public has a right to know what is going on in the
courts and why.

With these problems and restraints in mind, the
following guidelines are suggested as an aid to trial
judges in dealing with the news media:

Four Rules for Judges

1) Every judge has a duty to explain judicial sys-
tem procedures (or practices) to the public.

» Judges should seek opportunities to write ar-
ticles and columns and to give talks concern-
ing the judicial system to public groups, the
news media, and to all levels of school and
college classes.

» Judges should encourage news media rep-
resentatives to inquire about background
information relating to the operation of the



2)

court system. While judges cannot comment
on the merits of a pending case, a judge may
and should explain legal terms, concepts,
procedures, and in a general way the issues
involved in that case so as to permit the news
representatives to cover the case more intel-
ligently.

Judges should readily grant interviews to
news media representatives if the interview is
to inform the public about the policy, goals,
and procedures of the judicial system.

Judges are encouraged to sponsor and par-
ticipate in seminars that explain the court’s
activities to the news media and to invite
the reactions and suggestions of news media
representatives.

Whenever appropriate, judges should explain
to news media representatives the ethical and
legal restraints prohibiting judges from giving
legal opinions or discussing the merits of
pending cases.

Formal court proceedings, including evidentiary
hearings, should be held in open court on the
record, except under unusual and legally war-
ranted situations.

3)

4)
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A judge may respond to professional criticism,
provided that confidential information is not
released, the reply is made with the dignity
associated with the office of judge, and the reply
does not involve a comment on the merits of a
pending case or proceeding.

Judges should maintain firm control over all
courtroom proceedings in order to ensure a fair
trial, permit orderly procedure, and maintain the
dignity of the judicial process.

* Ajudge has a duty to take all necessary steps
to assure the fairness of trials in highly publi-
cized cases. These steps may include:

o granting a continuance
o ordering a change of venue

o selecting the jury from another county, but
holding the trial in the original county

o sequestering the jury

o ordering the jurors not to follow media
reports

o controlling statements made to the press
by counsel, parties, witnesses, court offi-
cials, and police

o restraining the media from invading the
bar of the courtroom and from creating a
distraction in court

* A judge may, in order to contribute to a fairly
reported public trial, give assistance in meet-
ing the needs of the news media by:

o reserving a portion of the spectator sec-
tion for the media at a well-attended trial

o taking into consideration media deadlines
when scheduling decision releases and
trial recesses, if possible to do so without
impairing the integrity of the judicial pro-
cess

o seeking the assistance of the media coordi-
nator to handle press problems and arrange
for the pooling of radio, television, and
camera coverage when the media demand
for courtroom access is greater than that
permitted by Supreme Court rules.
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Chapter 3
Courts and Court Procedures

Journalists are often sent to cover court cases with
little or no formal training in courtroom practices
and procedures. Eventually they learn about the court
process, but those first experiences can lead to some
surprises and potential missteps. Simple misunder-
standings can lead to errors in reporting if journalists
fail to ask questions when they are uncertain about
what has occurred in court.

A veteran journalist once reported a drunk driver’s
sentence for two separate incidents as double its ac-

tual term when he failed to understand what the judge

meant when he said that the driver would serve the
sentences concurrently (rather than consecutively).

Understanding court procedures also will help report-
ers ask better questions, which in turn will help them
not only to produce better stories, but also to protect
their independence. Many people — from lawyers to
investigators to litigants — have a lot at stake in the
court process, and journalists can become unwitting
accomplices in their personal public relations cam-
paigns. Journalists who understand the court process
are better able to assess the motives of their sources.

Another journalist recalled receiving a tip that the
director of the lawyer discipline system was himself
under investigation for misconduct. Great story, if
only it were true. But the tipster had an axe to grind:
he had filed a complaint against his attorney and

the complaint had been dismissed. In an attempt

to retaliate, he then filed a complaint against the
director — which triggered an automatic investiga-
tion — and tipped off the media. A less experienced
reporter might have run with the story, damaging the
director s reputation and calling the entire lawyer
discipline system into question. Instead, the reporter
checked out and kept tabs on the investigation —
which eventually showed the complaint to be a sham.

This section of the Wisconsin News Reporter’s Legal
Handbook provides a basic introduction to the oper-
ation of Wisconsin’s state and federal courts. More
important than any of the specifics in this chapter is
this general suggestion: Reporters who are unsure
about court proceedings, definitions of legal terms,
or how to explain court rulings, should ask questions.
Generally, judges and lawyers are quite willing to
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discuss these things. Rules of conduct may limit what
judges can say about specific cases, but when asked,
judges and lawyers are usually more than willing to
help with general information that can result in more
complete and accurate stories.

Part A: Wisconsin State Courts

The Wisconsin Court System consists of (a) the cir-
cuit court, which handles most civil and criminal cas-
es and has branches in each of Wisconsin’s counties;
(b) the Wisconsin Court of Appeals, to which litigants
have a right to appeal when they disagree with a final
decision of the circuit court; and (c) the Wisconsin
Supreme Court, which chooses the cases that it will
hear, handling only those that raise a question of what
the law is, or should be. The Wisconsin Supreme
Court is the state’s highest tribunal and law-develop-
ing court, and it takes about one in every 10 cases that
come before it, issuing opinions that resolve approx-
imately 100 cases written each September-June term.
All state judges are elected in nonpartisan spring
elections, although the governor may fill vacancies by
appointment. Those appointed serve until a subse-
quent spring election, when they must run for a full
term.

Circuit and court of appeals judges serve six-year
terms. The seven Wisconsin Supreme Court judges
(called justices) serve staggered 10-year terms. The
chief justice is elected for a term of two years by a
majority of the justices then serving on the court and



can assign supreme court justices, court of appeals
judges, or circuit court judges to sit temporarily on the
court of appeals or circuit courts anywhere in the state
when heavy caseloads require extra assistance.

In addition, the chief justice can assign reserve judges
where needed in either circuit courts or the court of
appeals. A reserve judge is a judge who has left the
bench — not by losing an election but by retiring from
the judiciary — after serving at least four years. Re-
serve judges can hear cases anywhere in the state.

State law permits circuit judges to name lawyers in
their counties to serve as judicial court commissioners
on a full-time or part-time basis. Judicial court com-
missioners have statutory authority to handle many
legal matters at the preliminary stages in all trial court
branches.

Some communities choose to establish municipal
courts to handle ordinance violations. As of Feb 2014
there were 237 municipal courts operating in Wiscon-
sin. Municipal court judges are not required to be law-
yers. Only two Wisconsin communities have full-time
municipal courts: Madison and Milwaukee.

No matter what level of court, Wisconsin court
proceedings are almost always public. This open-
ness stems from state law (Wis. Stat. § 757.14) and
from state and federal court rulings. To close court
proceedings, a judge is required by both federal and
state law to conduct a public hearing on the issue and
then provide compelling reasons for closure based on
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specific factual findings. In addition, nearly all court
records are public and available to reporters. Readers
should refer to the section on juvenile proceedings for
a discussion of special confidentiality rules applicable
in that area.

Criminal Cases

Crimes are generally categorized either as felonies or
misdemeanors. A person convicted of a felony — the
most serious of crimes — may be sentenced to prison,
although that is not the only sentencing option. (See
“Sentencing” below.) A “misdemeanor-only” convic-
tion carries a jail sentence of no more than one year,
typically spent in the county jail.

Felony and misdemeanor crimes are further divid-

ed into “classes” depending on the severity of the
offense and the maximum possible punishment. For
felonies committed on or after Dec. 31, 1999, or
misdemeanors committed on or after Feb. 1, 2003,
there are nine classes of felonies (A through I) and
three classes of misdemeanors (A through C). Penalty
enhancers can increase the level of seriousness for
any offense (e.g., armed burglary (enhanced felony);
or battery as a repeater (enhanced misdemeanor).The
“charging decision” — the decision to initiate a crim-
inal action and to file a complaint accusing a person
of a particular crime — is made by the district attorney
of the county in which the crime was committed,
although in limited circumstances another district
attorney may be appointed to file charges in another
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county as a special prosecutor. Note, in a few specific
types of cases, the attorney general may initiate the
proceeding.

There is one significant civil proceeding that is treat-
ed essentially like a criminal proceeding — a petition
under Wis. Stat. chapter 980 to commit a sexually
violent person to the custody of the state for control,
care, and treatment.

What if the victim and the district attorney dis-
agree about the charge? In Wisconsin, the decision

to proceed with a criminal complaint does not depend
upon an alleged victim “pressing charges” or “swear-

ing out a complaint,” but instead is made by the
prosecutor. For this reason, it is not accurate to refer
to an alleged victim as “the complainant” or “the

accuser.” In certain kinds of cases — such as domestic

violence or intra-family sexual assault cases — the
alleged victim may be afraid or unwilling to coop-
erate with the prosecutor, sometimes going so far as
to recant or deny the allegations on which the charge
is based. Such a turn of events does not necessarily
require a prosecutor to dismiss the action, depending

on all of the available evidence, but it typically poses
serious difficulties for the prosecution. In some cases,

charges have been proven successfully without a
cooperative victim, based on the testimony of other

witnesses, admissions by the defendant, or statements
of the alleged victim made in the wake of the incident

at issue.

Can the district attorney change the charge? The
initial charging decision may change as the case pro-

gresses. Certain types of conduct can constitute more

than one crime. For example, depending on the cir-
cumstances, a shooting might be charged as attempt-

ed homicide, first- or second-degree recklessly endan-

gering safety, first- or second-degree reckless injury,
or negligent handling of a dangerous weapon. As a

case proceeds, and as more evidence comes to light, it
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may be necessary to change the charge by “amending
the information” in a felony case or “amending the
complaint” in a misdemeanor case. Negotiating strat-
egy may also influence the charging decision. Some
prosecutors routinely charge the most serious offense
they think they can prove beyond a reasonable doubt
to a jury and may be prepared to lower the charge if
the defendant agrees to plead guilty. Other prosecu-
tors routinely charge a less serious offense but warn
the defendant at the outset of the case (usually in a
letter that is not filed with the court) that the informa-
tion or complaint will be amended to charge a more
serious crime if the case proceeds to trial.

Initial Appearance and Setting Bail

Defendants must be brought before a judge in open
court within a reasonable time after being arrested.
This initial appearance is often the morning after an
arrest, but it is seldom longer than 48 hours. At this
first appearance, the district attorney usually gives the
judge and the accused a copy of the criminal com-
plaint — the legal document charging the accused with
a crime and providing some details of the alleged
offense. It is a public record and may provide the first
reliable description of the prosecutor’s view of the
case. The complaint may also summarize statements
that the defendant allegedly made to the police.

A judge or court commissioner presides over this
initial appearance and usually decides whether the
accused should be held in jail or released on bail
pending further proceedings. The principal function
of bail is to ensure that the defendant attends further
proceedings in the case. In less serious cases, many
defendants are released merely by signing a prom-
ise to return to court without depositing any cash or
property with the court. These “personal recogni-
zance bonds” can be misleading because they state a
monetary amount. It is not an amount that the defen-
dant is required to post; instead it is the amount of
money the defendant may be liable to pay if he or she
violates the terms of the bond. (The words “bail” and
“bond” often are used interchangeably.)

In more serious cases, a court may require the defen-
dant to post bail in the form of cash or property to
ensure his or her reappearance. Bail cannot be used
to punish the defendant, nor may it be used to protect
the community from the accused; the court may use
nonmonetary “conditions of bail” to that end, such as
ordering that the defendant not have any contact with
certain places or persons, not possess weapons, not
drive, remain sober, and so on. Sometimes defendants
are required as a condition of bail to remain at home
while the case is pending, where they are monitored



electronically, by telephone contact, or by in-person
visits. In lieu of cash, judges may allow a defendant
to provide property such as real estate or automobiles.
A judge may deny bail for up to 60 days in exception-
ally serious cases, but only after hearing and upon a
determination that the defendant’s release would pose
a danger to the public. Finally, a defendant who is
charged with committing a crime while on probation
or parole can be held without bail pending the De-
partment of Corrections’ decision whether to revoke
the probation or parole. This is commonly referred to
as a “probation hold” or a “parole hold.”

If the charge is a misdemeanor, the judge or commis-
sioner will provide the defendant with a copy of the
complaint and will make a determination whether the
document states probable cause to believe the crime
was committed by the defendant.

Arraignment, Preliminary Hearing, and
Substitution

A defendant charged with a felony is entitled to a
preliminary hearing to determine whether there is
probable cause to believe a felony was committed
within the jurisdiction of the court and that the de-
fendant probably committed the offense. The prelim-
inary hearing sets a rather low hurdle for the State:
the State need show only that it is plausible that the
defendant committed a felony in order for the court to
order the defendant to stand trial (or, in the parlance,
to be “bound over” for trial). Moreover, the circuit
court may make its probable cause determination “in
whole or in part” based on hearsay evidence — evi-
dence conveyed at one or more levels of remove from
the person testifying — which sharply limits the ability
of the defense to test the reliability of the allegations
offered by the State at the preliminary hearing.

The preliminary hearing must be held within 10

days after the initial appearance if the defendant has
remained in custody or within 20 days if he or she is
released on bail - unless the accused agrees to a delay.
A judge or court commissioner conducts the pre-
liminary hearing without a jury, and the prosecution
presents the evidence, although as already mentioned
it can be mere hearsay. Prosecutors rarely put before
the court all the evidence or witnesses they have.
Defendants may cross-examine the State’s witnesses
and may (but usually do not) present evidence or tes-
tify. A defendant may agree to be bound over for trial
without a preliminary hearing — in other words, waive
the preliminary hearing.

Except for some testimony in sexual assault cases,
preliminary hearings must be conducted in open
court. And a sexual assault case may be closed only
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if, after considering the defendant’s right to having
the proceedings conducted in public (and the news
media’s right under the First Amendment to report
those proceedings), the court finds, from the evidence
presented, that closure is the only means available to
protect a vulnerable victim or to ensure the fairness of
the proceedings to follow.

If, after the preliminary hearing, the defendant is
bound over for trial, the district attorney prepares

an “information” — the principal charging document
in felony cases — and the defendant is again brought
before the court for an arraignment, where he or she
enters a plea to the charge. This proceeding usually is
a formality; the defendant typically pleads not guilty,
or if he or she elects to “stand mute,” the judge will
enter a plea of not guilty on the defendant’s behalf.

A defendant has a right to ask that a different judge be
assigned to the case. This right of substitution may be
exercised only once, and it must be exercised before
the defendant is arraigned or makes any motions.

The defendant is not required to give any reason for
requesting substitution. The case may be reassigned
randomly to another judge within the judicial district.

What can be inferred from a defendant’s waiver
of the preliminary hearing? Most defendants waive
their preliminary hearings. This pattern is probably

a reflection of tactics and should not necessarily be
interpreted as evidence of the defendant’s perception
of the strength of the State’s evidence, particular-

ly because the State now has the ability to make a
probable-cause showing with mere hearsay evidence.
Speaking tactically, a defendant has little to gain from
a preliminary hearing. Because the hurdle is so low,
it is unlikely that the defendant will defeat the charge
at the preliminary hearing. Further, the defendant is
allowed very little latitude in questioning witnesses,
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so the hearing cannot be used like a deposition in a
civil proceeding to discover more about the State’s
evidence. In addition, a defendant who demands a
preliminary hearing may aid the State by preserving
a record of the testimony of a witness who might not
appear later at trial or whose memory might not be

as strong at trial. Finally, a defendant might waive
the preliminary hearing in the belief that a favorable
resolution of his or her case favorably is more likely
if he or she demonstrates conciliation from the outset.

Motions

Judges usually do not act in a case unless someone
asks. Asking the judge to act is the essence of a
motion. Motions are usually, but not always, filed
in writing. Sometimes they ask the judge to make a
legal decision based on undisputed facts; sometimes
the legal implications are clear but the facts are dis-
puted, and the judge will need to hear evidence and
decide the facts. Sometimes motions can be decided
without a hearing, and sometimes a lengthy eviden-
tiary hearing will be necessary.

Typical motions include:

» Discovery motions, in which the defense seeks to
obtain information that cannot be obtained with-
out a court order (such as psychiatric, school, or
juvenile records) or information the State might
decline to provide. For example, the defense
might seek to subject the State's evidence to sci-
entific tests that the State believes could damage
the evidence.

*  Motions to suppress evidence, in which the
defense asks the court to exclude from evidence
items or information claimed to have been ob-
tained from the defendant in violation of con-
stitutional or statutory rights. For example, the
defense might make a motion to suppress evi-
dence seized without a warrant or a confession
obtained in violation of Miranda.

e Pretrial motions “in limine,” which seek to obtain
rulings on the admissibility or inadmissibility
of certain evidence before it is presented at trial
For example, the State might ask that the defense
be barred from referring to certain conduct of a
victim under the “Rape Shield” law, or the State
or the defense might ask for permission to use ev-
idence of “other acts” — wrongdoing by a party
or witness not charged in the case that might, for
example, demonstrate a motive or knowledge that
will be at issue in the trial.
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* A defendant’s request that the court allow a
new attorney to take over the case, or, in cases
in which the defendant is indigent, to appoint
a different attorney. In deciding such motions,
courts have in mind the defendant’s constitutional
right to an effective attorney. Judges are mindful,
too, that delay could be an underlying purpose in
asserting such motions.

* Change-of-venue motions. These motions are out
of the ordinary, except in cases to which local
news media are giving extensive coverage. In
such cases, it is not unusual for the defense to ask
the court to order a trial moved to another county
or to bring in jurors from another county to hear
the case. Before moving a trial or empaneling
out-of-county jurors, the court must be satisfied
that pretrial publicity has permeated the county,
that the publicity has been inflammatory and
adverse to the defendant, and that the court would
not be able to defuse the effect of the publicity
through appropriate measures in selecting and
instructing the jury.

Are they just going through the motions? Motion
hearings can be newsworthy to the extent they are
“dispositive,” that is, if the outcome of the motion is
likely to result in the disposition of the case without

a trial. Suppression motions, for example, can be
dispositive because, on one hand, the suppression of
the evidence may force the State to dismiss the case.
On the other, if the evidence is not suppressed, the de-
fendant might decide to plead guilty rather than face
evidence at trial that might appear to be conclusive.

Change of Plea

The vast majority of criminal cases are resolved by a
defendant deciding to change his or her plea from the
not guilty entered at initial appearance (misdemean-
or) or arraignment (felony) to guilty or no contest. A



myriad of circumstances might provoke a change in
plea. A defendant might decide at the very outset that
speedy acceptance of responsibility would make the
most favorable impression on the judge at sentencing.
An evidentiary motion might be granted or denied,
leading the parties to reevaluate the strengths of their
cases and renegotiate. The strengths and weaknesses
of the case might simply come into clearer perspec-
tive as the trial date nears or even in the midst of
trial. Sometimes a change in plea is accomplished by
amending the charges so as to reduce the maximum
exposure to incarceration faced by the defendant.

Guilty or No Contest: Pleas of guilty and no con-
test have the same effect in criminal court. In each
instance, the defendant gives up the same set of
constitutional and statutory rights and, if the court ac-
cepts the plea, the defendant is convicted. One major
reason for a defendant to plead no contest rather than
guilty is the belief that a no contest plea may avoid
some of the consequences a conviction might bring
in a separate civil lawsuit. For example, a defendant
who wishes to resolve a charge of injury by intoxi-
cated use of a motor vehicle might plead no contest
rather than guilty based on the belief that a guilty plea
might be considered as conclusive of liability in a
companion civil suit brought by the victim, whereas a
no contest plea might leave room to contest some or
all of the allegations.

Alford Plea: Quick Resolution: In an unusual case,
a defendant might enter a plea known as an Alford
plea. In the Alford case, the U.S. Supreme Court ruled
that a court may accept a guilty plea even though the
defendant insists he or she is innocent but is pleading
guilty because the State has evidence pointing toward
guilt and the defendant wants to get the case over
with. An Alford plea cannot be accepted unless the
court is satisfied to a high degree that the defendant
appears to have committed the crime, and it results

in a conviction just as an ordinary guilty plea does.
An Alford plea enables a defendant to save face (at
least in his or her own eyes), but he or she does so at
the risk that a court, at sentencing, might not view the
defendant in the same light as another who has taken
wholehearted responsibility for a crime by pleading
guilty.

Change in Plea: A change in plea often is accompa-
nied by an agreement between the State and the de-
fendant as to the recommendation that the State will
make to the judge at sentencing or at least limiting the
range of recommendations that the State may make
and sometimes naming or limiting requests that the
defendant will make. For example, in some counties,
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there are “agreed recommendations,” with both sides
asking the court to impose a particular sentence. In
general, this process is known as plea bargaining. By
promising to plead guilty or no contest, a defendant
binds the State to make the sentencing recommen-
dation it has promised in exchange. The judge is

not a party to the plea-bargaining process and is not
required to follow any particular recommendation.
Plea bargaining can, but does not always, involve a
promise by the State to reduce the charges against
the defendant. Opinions about the fairness and effects
of plea bargaining vary; however, it has become an
accepted, very widespread practice. Somewhat less
common is the “blind plea,” in which a defendant
enters a change of plea without any agreement with
the prosecution.

Trials: Jury Trials and Court Trials

If the case is not resolved by dismissal or a change of
plea, it must be tried under the U.S. and Wisconsin
Constitutions. Although a large number of criminal
cases are filed in federal and state courts, only a small
percentage actually go to trial. Given, however, the
large volume of criminal cases, even a small percent-
age translates into a sufficient number of trials to keep
Wisconsin criminal courts busy.

A defendant in a criminal case is entitled to a trial
before a jury of 12 persons.

Sometimes, although not often, a defendant decides
for tactical reasons to waive his or her right to a jury
trial and permit the judge alone to hear the evidence
and render a verdict, so long as the prosecutor also
consents. A trial over which the judge presides and
renders the verdict is called a “bench trial” or a “trial
to the court.” There are several reasons why a defen-
dant might prefer a trial to the court:

* A defendant with a lengthy criminal record might
think that a judge will more carefully weigh that
record in judging his or her credibility than a jury
will.

e The defendant’s conduct, whether lawful or not,
might seem shocking or offensive or engender
less sympathy in the average juror than it would
in a judge experienced in criminal cases.

*  The evidence might cast the defendant or import-
ant witnesses in certain stereotypes to which a
judge, with close familiarity with criminal cases,
may be immune.

*  The defense strategy might depend on a more
particularized or novel application of the law to
the facts.
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As for the prosecutor, it might be considered impolitic
for the State to decline a bench trial and instead take
its chances with 12 members of the public.

Trials: Jury Selection

The jury is selected from a panel of prospective ju-
rors. The panel is selected randomly from a jury list,
or “pool,” which is based on a jury list compiled from
voting records, drivers’ license records, and similar
sources. The size of the panel is determined by the
judge and usually comprises just enough prospective
jurors so that if any jurors are dismissed “for cause”
(explained briefly below) there will still be enough
jurors to choose from after the use of “peremptory
strikes” or “peremptory challenges,” also explained
briefly below.

During jury selection, the judge and the lawyers
question prospective jurors to determine whether any
of them should be excused because they cannot be
open-minded and fair-minded about the case — for
example, if they might know one of the parties or
witnesses or have opinions or experiences that would
make them less than impartial. Such persons may be
dismissed by the court “for cause.” After any jurors
have been dismissed for cause, the parties then are
permitted to use their “peremptory strikes,” alternate-
ly removing (“striking”) jurors until a predetermined
number remain — at least 12, plus any alternates a
judge might require. Alternate jurors are a precaution
against having too few jurors to complete the case in
the event a juror becomes ill or otherwise unavailable
during the trial. They sit with the jury throughout

the trial and are dismissed by the court at the trial’s
conclusion before the jury retires to begin its deliber-
ations.

The lawyers need not give any reason for their pe-
remptory strikes. However, if a party suspects that the
other party has used one or more peremptory strikes
solely on the basis of race, gender, or age, the party
may be required, under the Batson case, to offer a le-
gitimate, nondiscriminatory reason for the challenged
strikes.

What if the jurors know too much? A common
myth about jury selection is that lawyers are able to
use “for cause” strikes to rid juries of jurors who are
highly intelligent or know something about the law,
the parties, or the place where the crime is alleged
to have occurred. In fact, none of these things will
automatically disqualify a juror, as long as the judge
is satisfied that the juror is sincerely impartial about
the case and will decide the case strictly on the ev-
idence and not on uncommon knowledge he or she
may possess. It is only when the court determines that
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a reasonable person in the juror’s position could not
set aside an opinion, despite the best of intentions to
do so, that the juror will be excused for cause. As a
result, it is not unheard of for judges, prosecutors, de-
fense lawyers, police officers, and others with similar
experience to have served as jurors in criminal cases.

Trials

A criminal trial proceeds along a routine path: After
the jury has been selected, the judge gives prelimi-
nary instructions outlining the things the State must
prove before the defendant may be found guilty (the
“elements of the offense”), reminding the jurors of
the defendant’s presumption of innocence, and defin-
ing legal terms such as “reasonable doubt.” Then the
lawyers make opening statements to the jury, giving
a preview of their positions and what they expect the
evidence to show. The defendant may choose to delay
his or her statement until the prosecution has rested
its case. The prosecutor then calls witnesses, who
present evidence to the jury. In each case, the judge
will determine whether jurors may take notes or ask
questions of witnesses.

At the close of the State’s case, the defense routinely
moves to have the charge or charges dismissed. The
motion may appear formalistic, but it is necessary to
preserve certain appellate rights, and in some cases

it may prove successful if the State has not provided
adequate evidence of all the elements of the charge.
By deciding such a motion, the judge is not usurping
the jury’s duty to decide the case. The judge may
dismiss the case only if, considering the evidence in a
light most favorable to the State, the judge concludes
that there is no credible evidence upon which a rea-
sonable jury could rely to find the defendant guilty
beyond a reasonable doubt. This is another relatively
low hurdle to weed out the rare case that does not
justify going to verdict. A similar motion and ruling is
usually made after the close of all the evidence.



Unless the case is dismissed at this stage of the
proceedings, the defense proceeds to present its
witnesses and evidence, if any. Because the defendant
is presumed innocent and constitutionally entitled to
remain silent, he or she is not required to put on any
evidence nor is the defendant required to testify. The
defendant is entitled to be present in the courtroom
for all parts of the trial, although the rare disruptive
defendant may be removed from the courtroom after
being warned. Some courtrooms may be equipped to
permit such a defendant to view the proceedings from
a remote and secure location.

The court can allow the prosecution to present rebut-
tal evidence following the defendant’s case, limited
to evidence that purportedly directly rebuts evidence
offered by the defense.

From time to time during the trial, the judge may
conduct “sidebar” discussions, where the attorneys
approach the bench to confer with the judge outside
the earshot of the jurors, either because the jurors are
excused from the courtroom or because of steps taken
to prevent them from hearing the sidebar discussion.
These discussions are intended to be brief, usually
involve legal questions about what evidence may be
provided to the jury or what arguments or questions
may be posed by the attorneys, and entail informa-
tion that might compromise the fairness of the trial

if discussed in the jury’s presence. Depending on

the available technology in the courtroom and the
preferences of the judge, some judges will have a
court reporter join them at sidebar or listen through

a headset, and a transcript of the discussions can be
obtained from the court reporter. Otherwise, the judge
will put a summary on the record of what was said at
the sidebar conference the next time the jury is out of
the courtroom.

The trial concludes with the attorneys’ closing argu-
ments and final instructions from the judge. The pros-
ecutor, who has the burden of proving the defendant’s
guilt beyond a reasonable doubt, argues first and last.
In appropriate cases, the jury may be asked to con-
sider whether, if the defendant is not found guilty of
the offense charged by the State, he or she is guilty
of a “lesser included offense” — a different crime with
elements that falls within a subset of the elements of
the charged offense. Robbery, for example, is a lesser
included offense of armed robbery.

The jury then meets to “deliberate” and reach a ver-
dict. The jury meets privately and no one other than
the bailiff or clerk sworn to manage the jury is permit-
ted to speak to them about the case until a verdict is
reached. But, unlike in times past, jurors are typically
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permitted to go home in the evening; rarely are they
sequestered in alternative lodging, such as a hotel,
during the trial or during deliberations.

From time to time the jury may have a question about
the evidence or the law. The judge usually consults
with the parties before responding and, unless the
parties agree to the answer, may hear counsels’ ar-
guments before submitting an answer. In Wisconsin,
the jury’s verdict in a criminal case, whether guilty
or not guilty, must be unanimous. If the jury returns a
guilty verdict, the judge routinely “polls the jury” to
make sure that each juror individually agrees with the
verdict.

Sentencing: The Sentencing Hearing

A person who is convicted of a crime, either by plead-
ing guilty or by a guilty verdict after trial, must be
sentenced by a judge. Sentencing hearings can take
place immediately upon conviction or after a few
days or weeks. In some cases — even felony cas-

es — the judge may decide that the case is ready for
sentencing immediately. In other cases, the parties
may need time to prepare. One consideration that may
affect the timing of sentencing is the need to notify
the victim, who has a right to be present and speak at
sentencing.

The sentencing hearing also may be delayed in a
felony case if the judge orders a presentence investi-
gation. The investigation is conducted by a State pro-
bation and parole agent, employed by the Department
of Corrections, who prepares and files a presentence
report discussing the offender’s version of events, the
victim’s thoughts, the defendant’s record, and infor-
mation about the defendant’s personal and family
background that may help the judge decide what
sentence to impose. Many presentence reports recom-
mend a particular sentence. The report is confidential,
although in-court comments about the report by the
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lawyers and judge can be quoted in the media. Some-
times defendants will retain their own investigator

or consultant to perform an independent presentence
report and submit it to the court. If the court accepts
such a report for filing, it is not confidential.

At the time of sentencing, the judge will hear from
the prosecutor, the victim(s), the defense attorney, and
the defendant. The judge may also hear from other
persons related to the parties. Persons interested in the
sentencing may submit letters, which, if reviewed by
the judge, should be made part of the court file. The
defendant may submit a letter in lieu of speaking at
sentencing or might decide not to speak at all.

Typically, the judge will impose the sentence immedi-
ately after the parties conclude their presentations. In
explaining the sentence, the judge is required to justi-
fy the punishment imposed by evaluating the severity
of the crime, the character of the offender, and how
the sentence serves the need to protect the communi-
ty. For a limited number of offenses there are manda-
tory minimum sentences, which limit the sentencing
discretion of the court, but for most offenses courts
have very broad discretion in deciding on an ap-
propriate sentence. There are sentencing guidelines
promulgated by individual judicial districts for certain
operating while intoxicated (OWI) offenses and for
operating a motor vehicle after the revocation of a
license. All sentencing guidelines are available on the
internet.

Sentencing: Sentencing Options

Generally speaking, judges have several options at
sentencing: incarcerating the defendant (in jail for
misdemeanors; in jail or in prison for felonies), fining
the defendant, placing the defendant on probation
subject to certain conditions, or a combination of
these. For a few offenses, probation is not permitted,
such as certain homicide and OWI offenses. When

a defendant is being sentenced for more than one
crime, or is already serving a sentence, the judge must
decide whether the sentence being imposed will be
served “concurrently” (at the same time as another
sentence) or “consecutively” (after completion of one
or more other sentences).

The first option the sentencing judge considers is
probation, which, under the law, should be ordered
unless confinement is deemed necessary. In placing a
person on probation, the judge may impose and stay a
jail or prison sentence, which means that the sentence
would be served automatically if the defendant’s pro-
bation were to be revoked. The judge’s other option
is to “withhold” sentence, allowing the length of the
sentence to be determined at such time as the defen-
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dant’s probation is revoked. The judge also spells

out the rules or conditions the defendant must follow
while on probation. Typical conditions might include
achieving and maintaining sobriety; alcohol and
other substance use treatment; firearms prohibition;
restraint or no contact with the victim or with certain
places or groups of people; employment; education
(including requiring the defendant to obtain a GED or
a literacy certificate); counseling; violent- or sex-of-
fender treatment; mental health evaluations; medica-
tion monitoring; apology letters; community service;
and payment of restitution to the victim. A specified
period of county jail confinement is often ordered as a
condition of probation.

The length of time a person may be jailed, impris-
oned, or placed on probation depends generally on the
maximum penalty for the offense plus any “penalty
enhancers” that might apply. Thus, the maximum
confinement under a jail or prison sentence might

be increased if, for example, the person is deemed a
“habitual” criminal (convicted of a certain number

of misdemeanor or felony crimes within a defined
period leading up to the offense in question); is armed
or masked while committing the crime; commits the
crime near a school, park, or similar location; or is
deemed to have committed a “hate crime.” A person
convicted of a misdemeanor as a habitual offender
can be sentenced to up to three years in prison de-
pending on the date of the offense.

How long a defendant actually serves in prison for a
felony (or if convicted of a misdemeanor as a habitual
criminal) depends on when the crime occurred,
as a result of the “truth-in-sentencing” laws. For a
crime committed before 2000, the court imposes an
“indeterminate” sentence — usually framed in terms
of “not more than X years in prison.” The sentence

is indeterminate because the judge states the overall
length of the sentence, but the parole commission
determines at a later time when the defendant, based
on his or her behavior in prison, should be released.
Generally speaking, persons serving indeterminate
sentences must serve at least one-quarter of the sen-
tence and must be released, except for certain serious
felonies, after serving two-thirds of the sentence. Cer-
tain life sentences may be imposed without parole.

For crimes committed in 2000 and beyond, the court
imposes a “bifurcated,” “determinate” sentence under
the truth-in-sentencing laws. The sentence is determi-
nate because the judge — not an independent com-
mission — decides how much of the sentence will be
spent in “confinement,” as well as how much of the
sentence will be spent on “extended supervision” af-
ter the defendant is released from confinement under



“extended supervision,” and the defendant must serve
each of those terms day for day. Under truth-in-sen-
tencing, a defendant is not entitled to “good time” (or
“time off for good behavior while confined”); instead,
defendants who misbehave in prison are required to
spend even more time in confinement before being
released. Certain life sentences may be imposed
without extended supervision. A judge imposing a
determinate sentence also is required to determine
whether the defendant is eligible for “boot camp,” a
small prison facility for young offenders with drug or
alcohol problems, or both, who might benefit from a
military-style experience.

Reporting sentences is a bit more challenging in the
era of truth-in-sentencing. In the past, a headline
might declare the overall length of the indeterminate
sentence the court imposed — “Judge Sentences Smith
to 20 Years” — even though the judge, the journalist,
and the reader knew full well that Smith would not
serve 20 years. When the media reports determinate
sentences, a decision must be made whether to report
only the total length of the bifurcated sentence, only
the confinement portion of the sentence, or both the
confinement and extended supervision portions of the
bifurcated sentence.

When sentencing a person to county jail, the judge
has the option of requiring that the time be spent with
or without release privileges under the “Huber law.”
With the judge’s approval, Huber privileges enable a
defendant to serve his or her sentence and at the same
time keep a job, attend school or job training, care for
children or other family members, or seek medical,
psychological, or substance use treatment. A judge
may also permit a defendant to serve the jail sentence
at home with electronic monitoring from the county
jail or Huber facility.

At the time of sentencing, depending on the offense,
the judge may be required to address other items. In
all cases involving victims, the judge must decide
whether the defendant should pay restitution to the
victim for losses caused by the crime. The judge also
must determine, in all cases in which jail or prison
time is imposed, whether the defendant is entitled to
credit for days spent in jail before sentencing. In felo-
ny cases, judges must order the defendant to submit a
DNA sample to the state crime lab and must warn the
defendant that a felony conviction bars certain kinds
of conduct, such as possessing a firearm. Certain
other offenders may be required to register as sex
offenders or be barred from activities that bring them
into contact with children. For certain traffic and drug
offenses, the judge must order suspension or revo-
cation of the defendant’s driver’s license, an AODA
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evaluation, and/or the seizure or immobilization of
the defendant’s vehicle. Courts also are authorized to
require the defendant to contribute to a crime preven-
tion organization. In some cases a defendant may, at
a later time, request that a judge order a conviction
“expunged” or removed from the record. Judges have
limited statutory authority to do this and may only do
it if the defendant was under age 21 when the crime
was committed.

Competency and Mental Disease
or Defect

If at any time during the proceedings the court or an
attorney suspects that the defendant lacks the men-
tal ability to understand what is happening in court
or to assist in his or her defense, the court can order
the person to be examined for “competency.” This
examination may occur locally or at one of the state’s
mental health facilities. If a doctor concludes that

the defendant is competent or if the defendant is not
competent but regains competency, the proceedings
resume. The court may commit the defendant to a
mental health facility for up to one year (in most
cases) if the court believes the defendant will regain
competency. In many cases, restoring the defendant
to a regime of appropriate medication and abstinence
from drugs and alcohol will enable the defendant to
regain competency. If the defendant is not competent
and not likely to become competent, the criminal
proceedings are terminated and the defendant is either
released or turned over to county authorities, who
may begin a separate civil commitment proceeding.

Even defendants who are competent to understand
the proceedings and assist in their defense may assert
that at the time the crime was committed they were
suffering from a mental disease or defect that ren-
dered them unable to appreciate the wrongfulness of
their conduct or to conform their conduct to the law.
This is referred to as an NGI plea. If a person makes




Wisconsin News Reporters’ Legal Handbook

this “special plea,” the trial is held in two phases.
First, a jury or judge determines whether the defen-
dant is guilty of the alleged crime. If the defendant is
found guilty of the crime, a second trial is convened
to determine whether the defendant was legally
responsible at the time the crime was committed. If
a person is found both guilty and legally responsible,
he or she will be convicted and the judge will impose
a sentence. If a person is found guilty but then found
not legally responsible, the judge may commit the
defendant for mental treatment.

Postconviction Proceedings

After a defendant has been convicted and sentenced,
there are a variety of procedures for reviewing the
court’s decision. A defendant may ask the sentenc-
ing judge to overturn the conviction or the sentence.
A defendant may also ask the judge to modify the
sentence in some way (to shorten it or to modify a
condition of probation). A defendant may also appeal
to the court of appeals to overturn the conviction or
the sentence. The standard a defendant must meet to
obtain such postconviction relief depends in part on
the claim being made. For example, if the defendant
claims after a jury trial that the evidence was not
sufficient to support a guilty verdict, he or she must
show that there is no credible evidence in the record
to support the jury’s verdict.

One of the most common postconviction claims is
that a defendant received “ineffective assistance”
from his or her lawyer, which would violate the
constitutional rights of the defendant. To prevail

on such a claim, the defendant must show both that
the lawyer’s performance fell below the standard of
performance expected of the attorney and that the
deficient performance actually “prejudiced” the de-
fendant — that is, that there is a reasonable probability
that the outcome of the proceedings would have been
different if the attorney had performed as expected.

Finally, under a law enacted in 2001, a court is re-
quired to order DNA testing of certain evidence still
in the hands of the State if the defendant can establish
that this evidence was not previously DNA-tested and
that it is reasonably probable that he or she would not
have been charged or convicted if the evidence had
been so tested.

John Doe Investigations

Another procedure that may lead to criminal charges
in Wisconsin is a “John Doe” investigation, which
begins with a complaint filed with a judge alleging
that there is reason to believe a crime has been com-
mitted. The identity of the suspects may or may not

be known, but they usually are not named publicly —
hence the name “John Doe.”

Often a John Doe investigation is held at the request
of a district attorney who has some information about
a suspected crime and wishes to question people
about it under oath. This is the only way for a dis-
trict attorney to obtain testimony from a witness who
refuses to give evidence without first receiving a
grant of immunity from a judge. When a witness in
the John Doe declines to answer a question based on
his or her right against self-incrimination, the district
attorney can request an order from the judge requiring
that the witness give the testimony or face a possible
jail sentence. Such compelled testimony may not be
used in a later proceeding against that witness, though
it is available for use against others. The judge over-
seeing the John Doe may issue subpoenas ordering
people to appear in court to testify about the events
being investigated. If merited, a complaint is issued at
the end of a John Doe investigation and the criminal
process begins.

John Doe hearings are ordered closed upon a finding
of the judge that secrecy is needed, but they are to be
held in public if the judge finds insufficient need for
secrecy.

A John Doe proceeding is in some ways similar
to a federal grand jury proceeding, but differs in the
following ways:

*  The John Doe judge is present for witness testi-
mony.

* An attorney for the witness is allowed to be pres-
ent during the witness’s testimony.

* Any felony charges stemming from a John Doe
proceeding still must be tested at a preliminary
hearing before the person is bound over for trial.




Juvenile Matters

Different types of juvenile cases have different pro-
cedures. Juvenile cases involving children who are

in need of protection or services through no fault of
their own — such as abused, neglected, or abandoned
children — are governed by Wis. Stat. chapter 48. Ju-
venile cases involving inappropriate acts by juveniles,
such as juvenile delinquencies, are governed by Wis.
Stat. chapter 938. The purpose of chapter 48 is to
protect and provide needed services to the child and
to strengthen the family. Although the same purpos-
es may be found in chapter 938, that chapter also
attempts to hold the juvenile offender accountable for
his or her acts and to protect the public.

As indicated, chapter 48 applies to children under the
age of 18 who qualify for court-ordered protection
or services (child in need of protection or services,
or CHIPS) because of abandonment, abuse, inability
of a parent to adequately care or provide necessary
treatment for the child, neglect, absence of a parent,
failure to immunize, and a variety of other reasons.
The focus in a CHIPS case is the best interest of the
child.

Chapter 938 applies to juveniles who have misbe-
haved, and the statute classifies them as (1) juvenile
delinquents, (2) juveniles in need of protection or
services, and (3) juveniles who commit a civil vio-
lation and receive a citation. Juvenile delinquencies
are crimes committed by children from the ages of
10-16. (Seventeen year olds are charged in the adult
criminal system.) Juveniles in need of protection or
services (JIPS) are persons under 18 who are habit-
ually truant from home or school, who cannot be
controlled by their parents or run away, or who are
under 10 and commit a criminal act. Citations may be
issued to persons under 18 for violations of civil laws
or municipal ordinances. Examples include citations
for traffic matters, underage drinking, underage tobac-
co use, and disorderly conduct.

The procedures and available dispositions vary
with each type of juvenile case. When a juvenile
commits an offense, law enforcement may decide that
it is appropriate to issue a citation. In response to the
citation, the juvenile and the juvenile’s parents may
be required to appear before a municipal court or a ju-
venile court. The juvenile has the right to a trial. If the
juvenile pleads to or is found guilty of the offense, the
available dispositions include a forfeiture, counseling,
referral to a teen court program, community service,
suspension of licenses, or loss of a work permit.

When a juvenile commits an offense or appears to
be in need of protection or services, the juvenile also
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may be referred to the county department of human
services. If, upon receiving the referral, the depart-
ment believes the child is in danger, presents a danger
to others, or may run away, the department may place
the child in temporary custody outside the home. A
prompt hearing on the temporary physical custody
request is then held before the juvenile court.

The human services department may decide to re-
solve the case with an informal disposition called a
consent decree, which is an agreement between the
department, the juvenile, and the juvenile’s parents.
The agreement could provide for restitution, school
attendance, counseling, community service, treat-
ment, and other conditions. If the agreement is com-
plied with, the case ends. If not, it is referred to the
prosecuting attorney. If the human services depart-
ment decides that a consent decree is not appropriate,
the case is referred to the prosecuting attorney for
preparation of a petition to have the case brought into
juvenile court. The prosecuting attorney for juvenile
cases may be the district attorney, the corporation
counsel, or the municipal attorney, depending on the
type of proceeding and the court in which the action
will be heard.

There are several hearings in delinquency, CHIPS,
and JIPS cases. The first is a plea hearing to ascertain
whether the interested parties admit or deny the alle-
gations of the petition. In a CHIPS case, an attorney
referred to as a guardian ad litem is appointed to rep-
resent the best interest of the child. The juvenile has
the right to an attorney in delinquency and JIPS cases.

If the allegations of the petition are denied, the parties
in a CHIPS proceeding have the right to a jury trial.
There is no jury trial in delinquency and JIPS cases.
In those cases, the fact-finding hearing is to the court.

If the petition is admitted or proved at trial, the court
holds a dispositional hearing. Available dispositions
vary with the type of case. In CHIPS, JIPS, and delin-
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quencies, disposition may include supervision by the
human services department; treatment, counseling,
and services for the child and the family; required
attendance at school; and out-of-home placement in a
variety of settings, including foster homes. In delin-
quency proceedings, additional dispositional options
include restitution; community service; placement

in a secure detention facility for juveniles; and, for
selected serious offenses, placement in a correctional
setting or the serious juvenile offender program. If
the juvenile violates the dispositional order, he or she
may be brought back to court and sanctioned. Typical
sanctions include home detention with or without
electronic monitoring, community service, and place-
ment at a shelter facility or a secure detention facility.
A dispositional order is usually for one year but may
be extended for cause shown.

Juvenile cases are designed to move quickly through
the court, and the statutes set numerous time dead-
lines for various hearings and proceedings.

Although crimes committed by juveniles age 10-16
are usually tried in juvenile court, the case may be
transferred or “waived into” adult court. Any crime
committed after the juvenile turns 15 may be the
basis for a waiver. For those under 15, certain serious
crimes may form the basis for waiver of the juve-
nile court’s jurisdiction. A judge decides whether to
transfer the case to adult court based on the type and
seriousness of the offense, the personality and prior
record of the juvenile, and the adequacy of avail-
able treatment and facilities in the juvenile system.
Finally, for certain serious crimes, such as first-degree
intentional homicide, the adult court has original
jurisdiction and the juvenile may request to be trans-
ferred back to the juvenile court. Once the juvenile is
waived into adult court, all future cases concerning
that juvenile will be in adult court.

Except for those waived into adult court, rules of con-
fidentiality apply to juvenile proceedings, and atten-
dance at hearings is restricted. A representative of the
media who wishes to attend a hearing for the purpose
of reporting news without revealing the identity of
the juvenile involved may be present. Inappropriately
revealing the identity of the juvenile or family may
constitute contempt of court. However, anyone may
attend and may report on any case in juvenile court
if the juvenile was previously adjudicated delinquent
and the juvenile is now charged with a violation

that would be a felony if committed by an adult.

The proceeding is also open if the juvenile is being
charged with a violation that would be classified as a
“serious juvenile offender” offense under Wis. Stat.
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§ 938.34(4h)(a). Examples include armed robbery,
kidnapping, first-degree sexual assault, and burglary
while armed.

Civil Cases

The term “civil matter” covers a broad range of non-
criminal cases including actions relating to marriage,
real estate, contracts, torts (civil legal wrongs such as
negligence, defamation, battery, and other wrongful
acts causing damage), and various other suits and spe-
cial proceedings.

A party commences a civil action by filing a sum-
mons and complaint with the circuit court. The party
bringing the case is the plaintiff, and the party being
sued is the defendant. In the complaint, the plaintiff
often asks that the defendant be required to pay mon-
ey as damages to compensate for some type of injury.
The amount of damages is often an important issue in
the lawsuit.

Typically, a defendant must respond to a civil com-
plaint within 45 days. If a defendant does not re-
spond, the judge may enter a default judgment for
the plaintiff. In most cases, however, the defendant
does respond and the case proceeds through a pretrial
process, and if need be, a trial. The pretrial process
may include depositions (in which lawyers for each
side question witnesses under oath) and other pro-
cedures in which the parties exchange information
and evidence about the case. This process is called
“discovery,” and the information thus “discovered”
frequently leads to settlement before trial. Details of
settlements are generally public but can remain confi-
dential by an agreement of the parties, which does not
have to be approved by the judge. However, a judge
must approve settlements for minors.

Civil cases may be decided by a judge or by a judge
and jury. The party requesting a jury trial must pay

a jury fee to the clerk of courts. The jury selection
process is much the same as in a criminal case. Civil
juries in state courts may be made up of six or 12
persons. With or without a jury, the plaintiff has the
burden of proof with respect to his or her case. The
burden of proof in a civil case generally requires

the plaintiff to prove his or her case by a preponder-
ance of the evidence, although a somewhat higher
standard, such as “by clear or convincing evidence,”
applies in some specific actions. In all instances, how-
ever, the burden of proof in a civil case is less than in
a criminal case, in which the prosecutor is required
to prove the charge against the defendant “beyond a
reasonable doubt.”



The civil trial sequence is similar to the trial phase
of a criminal case. The plaintiff’s attorney makes an
opening statement, followed by the defendant’s attor-
ney. (As in criminal trials, the defendant may choose
to delay his or her opening statement until the plain-
tiff has finished offering evidence.) The plaintiff then
offers evidence supporting his or her position. When
all of the plaintiff’s evidence is in, the defendant may
put on evidence supporting his or her position but is
not required to do so.

Finally, the plaintiff may wish to introduce addition-
al evidence in rebuttal to evidence offered by the
defendant. When all of the evidence has been pre-
sented, the judge instructs the jury on the principles
of law applicable to the case, and the lawyers then
make their closing arguments to the jury — again in
turn, with the plaintiff arguing first and the defendant
responding. As in criminal cases, because plaintiffs
have the burden of proving their case, they are given
the opportunity to “close” — to have the last word
before the jury. After the closing arguments, the
judge may have one or two final instructions for the
jury. The jury is then sent to the jury room to begin its
deliberations.

Unlike criminal cases, jury verdicts in civil cases
need not be unanimous but can be decided by agree-
ment of five members of a six-person jury or by 10
members of a 12-person jury.

At the close of the case, the judge in a nonjury
(bench) trial must render a decision — usually includ-
ing specific findings of fact and conclusions of law
— within 90 days.

Virtually all civil case files are open to the public.
Judges may seal documents or depositions in some
commercial cases to protect against disclosure of
“trade secrets.” With rare exceptions, civil trials are
open to the public.
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If a plaintiff wins the case and is awarded damages by
a judge or jury, a judgment will be entered and filed
at the courthouse. This does not mean the successful
plaintiff will automatically be paid. A plaintiff may
need to return to court seeking a further order to
collect on a judgment. A judgment against an individ-
ual or a corporation with few assets and no insur-
ance may be of little value to a plaintiff. In addition,
the amount of damages awarded by a jury may be
changed or even eliminated by the judge. Judgments
also may be reduced because a plaintiff shared fault
for his or her injuries. Finally, there is an appeal pro-
cess similar to that in criminal cases.

Probate

Probate matters are handled in circuit court. They
may involve estates of deceased persons; guardian-
ships of minors, incompetent individuals, and spend-
thrift individuals; conservatorships; commitments to
institutions; and other matters. With regard to estates,
the probate court collects assets, pays debts and taxes,
determines heirs and beneficiaries, and distributes the
remaining assets of the deceased’s estate.

Probate matters are often uncontested, although
contests often develop in connection with wills. Such
issues may necessitate a trial before a judge. Hearings
involving estates of deceased persons and guardian-
ships are public, as are the records concerning these
hearings.

Hearings for commitment of mentally ill persons are
public unless a court issues an order closing them. As
a practical matter, however, mental commitment hear-
ings often are closed. Generally, records of such cases
are not public unless authorized by the individual.

Municipal Courts

Many Wisconsin cities have established municipal
courts to hear cases involving city ordinance viola-
tions. Although the procedures are similar to those of
criminal cases, ordinance violations actually are civil
actions in which forfeitures or fines are collected. The
plaintiff is the municipality or county whose ordi-
nance the defendant allegedly has violated. Traffic
offenses are the most common violations. Judges in
municipal courts need not be lawyers.

Procedures also are similar to those followed in
circuit courts, though they often are less formal.
Many defendants appear without a lawyer. If a person
charged with an ordinance violation requests a jury
trial, the case is transferred to circuit court.
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Part B: Federal Courts in Wisconsin

The State of Wisconsin is divided into two federal
judicial districts: the Eastern District and the West-
ern District. The U.S. District Court for the Eastern
District of Wisconsin has two divisions — one based
in Milwaukee and the other based in Green Bay. The
U.S. District Court for the Western District of Wis-
consin is based in Madison. As of October 2019, there
are four federal district judges in the Eastern District,
and three federal district judges in the Western Dis-
trict. There are three full-time magistrate judges and
one part-time magistrate judge in the Eastern District
and one full-time magistrate judge in the Western
District.

United States district courts have jurisdiction over
federal crimes and civil matters prescribed under
federal law. Appeals from the U.S. district courts in
Wisconsin go to the U.S. Court of Appeals for the
Seventh Circuit, which is based in Chicago. The U.S.
Supreme Court can be asked to hear appeals from the
various federal appellate courts, including the Court
of Appeals for the Seventh Circuit.

United States district judges are appointed for life
by the President. Appointments must be confirmed
by the U.S. Senate. Magistrate judges are appointed
by the district judges pursuant to a merit selection
process. Magistrate judges serve a term of eight years
and may be reappointed. Duties of the magistrate
judge vary with the specific needs of each judicial
district. Generally, magistrate judges handle criminal
pretrial matters and hear civil pretrial matters and
conduct civil trials and misdemeanor criminal trials
upon consent of the parties.

The chief federal prosecutor in each district is the
U.S. Attorney, who is appointed by the President. The
appointment requires Senate confirmation. The U.S.
Attorney serves at the pleasure of the President and
when a new President takes office, most U.S. Attor-
neys are replaced. Assistant U.S. Attorneys generally
are not replaced with a change in administration.

Criminal Cases

Criminal cases in the federal trial courts, formally
known as U.S. district courts, are prosecuted by the
Offices of the U.S. Attorneys in the 94 federal judicial
districts throughout the nation and its protectorates.
The Assistant U.S. Attorneys responsible for those
prosecutions typically work closely with federal,
state, and local investigative agencies; principal
among these are the Federal Bureau of Investigation
(FBI), the Drug Enforcement Administration (DEA),
the Bureau of Alcohol, Tobacco, & Firearms (ATF),
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the Internal Revenue Service (IRS), the Immigration
& Naturalization Service (INS), the U.S. Customs
Service (USCS), and the U.S. Postal Service (USPS),
among many others.

Typically, felony charges in federal court are set forth
in an indictment returned by a federal grand jury.

The federal grand jury is a group of 16 to 23 citizens
selected at large that meets on a regular basis and

is responsible for two related functions: to conduct
investigations of crime and to render decisions about
charging offenses. Proceedings before the grand jury
are not public. Members of the public (including
counsel for witnesses or targets of criminal investiga-
tions) or representatives of the media may not attend
the grand jury sessions. Assistant U.S. Attorneys rou-
tinely manage and assist in the investigative work of
the grand jury, typically by ensuring the appearances
of witnesses and the production of evidence. In addi-
tion, Assistant U.S. Attorneys will make recommen-
dations to the grand jury about charging decisions,
including the identity of proposed defendants and the
kinds of crimes with which they may be charged.

When the grand jury determines that the evidence
before it establishes probable cause to believe that

a crime or crimes have been committed, its mem-
bers publicly issue a grand jury indictment — that is,
the document by which individuals and companies
are charged officially with violations of the federal
criminal code. A defendant previously may have been
charged with a felony by a criminal complaint issued
by a federal judge or magistrate judge. When a defen-
dant is charged in a criminal complaint, he or she is
entitled to a preliminary hearing at which the gov-
ernment must establish probable cause to believe that
a crime has been committed and that the defendant
committed that offense. Following the issuance of
such a criminal complaint, however, the federal grand
jury must determine whether a formal indictment
should issue consistent with the Fifth Amendment to
the U.S. Constitution.



After a grand jury indictment is issued, a federal mag-
istrate judge will conduct an arraignment, at which
the defendant is advised of the nature of the charges,
the maximum penalty, the dates for filing pretrial
motions, and the trial date. The court also will address
whether the defendant should be released with special
conditions, such as the posting of bond, or be de-
tained pending the trial. At that time and throughout
the criminal proceedings, the defendant is entitled

to representation by an attorney; if the defendant is
determined to be indigent and therefore unable to

hire counsel, either the Federal Defender will repre-
sent the defendant or the court will appoint a private
attorney to do so.

At or shortly after the arraignment, the Office of the
U.S. Attorney routinely furnishes the defendant with
written and sometimes electronic discovery — that

is, reports, documents, recordings, and other items

of evidence gathered during the investigation that
support the allegations in the indictment. General-

ly, the Assistant U.S. Attorney will follow what is
referred to as an “open file” policy. Under this policy,
the prosecutor discloses to the defendant and his or
her attorney all of the evidence assembled to that time
without the need for a formal defense request for such
information. Pretrial discovery generally is not made
available to the public or to the media, unless it is
made a part of the record in pretrial proceedings.

Between the arraignment and the trial, the defendant,
through his or her attorney, is afforded the opportuni-
ty to file written motions with the court challenging
various aspects of the charges against him or her.
These may include motions to dismiss the indictment,
to limit or suppress various kinds of evidence, or to
sever counts in the indictment or codefendants for
trial. The Assistant U.S. Attorney has an opportunity
to respond in writing to these motions. The magistrate
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judge assigned to the case may conduct an evidentia-
ry hearing in which testimony is taken before resolv-
ing the motions. After the magistrate judge issues

a decision on the pretrial motions, the parties may
file objections to the decision with the district judge
assigned to the case. After any objections are re-
solved, the matter is ready for trial. A specific federal
criminal statute provides that, with some regularly-in-
voked exceptions based principally on the interests
of justice, the defendant is entitled to trial within 70
days of the issuance of the indictment or of his or her
initial appearance, whichever is later.

A defendant may elect to plead guilty to some or all
of the charges in the indictment. Typically, this occurs
with the consent of all parties. Among the many is-
sues that may be agreed upon by the parties are those
relating to the application of the Federal Sentencing
Guidelines and the resulting period of probation or
incarceration, the amount of any fine or restitution,
and the preservation of issues for appellate review.
Matters about which the parties agree are not binding
upon the sentencing judge, who may accept them in
part or in whole and reject them in part or in whole —
including any recommendations of the parties about
the appropriate sentence to be imposed.

Under some circumstances, a defendant may be
charged by “information” — that is, a document issued
by the U.S. Attorney, not the grand jury, alleging a
federal criminal offense. Most often, an information
is submitted to the court accompanied by a plea that
disposes of the charges in the information and in-
corporates an understanding that the defendant will
consent to waive his or her constitutional right to be
charged by the grand jury. The filing of an informa-
tion generally is the result of negotiations between the
parties during or near the conclusion of the investiga-
tive stage before the matter is presented to the grand
jury. It is also used when the defendant has agreed to
cooperate with the government in its further investi-
gation of the crime or other criminal activity.

Those defendants who do not plead guilty in the pre-
trial stage are entitled to a public trial by jury, con-
ducted by a federal district judge. At trial, the burden
is on the government at all times to present credible,
admissible evidence that supports the charges in the
indictment beyond a reasonable doubt. The defendant
has no obligation whatsoever to present evidence in
defense of those allegations, although he or she may
choose to do so. In order to reach a verdict of guilty
or not guilty to the charges in the indictment, the 12-
person jury must be unanimous in its decision; a jury
that cannot reach such an agreement is described as
“deadlocked” or “hung,” and, when that occurs, the
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presiding judge usually declares a mistrial and sched-
ules the case for a new trial.

If the defendant is acquitted of the charges in their
entirety, he or she is discharged from the court’s
jurisdiction and is freed from any custodial status.

If the defendant is adjudged guilty of one or more
charges, the presiding judge typically schedules a
separate, post-trial sentencing hearing. In advance of
that proceeding, the U.S. Probation Office prepares

a document called a Presentence Report that incor-
porates information about the defendant’s familial,
educational, employment, and prior criminal history
and provides the sentencing judge with recommenda-
tions about the proper invocation of relevant sections
of the Federal Sentencing Guidelines. By assigning
numeric values to various aggravating and mitigating
factors related to the criminal conduct for which the
defendant stands convicted — and categorizing the
defendant within a Criminal History Category based
upon past criminal behavior — the court determines an
appropriate range of months within which the defen-
dant may be sentenced.

In this public proceeding, the defendant, his or her
attorney, any victims of the offense conduct, and the
Assistant U.S. Attorney prosecuting the case are all
routinely afforded the opportunity to address the court
on the appropriate sentence to be imposed. The sen-
tencing judge then announces the sentence, including
the term of imprisonment or probation, the amounts
of any fine and restitution payments, and any other
conditions.

A defendant (and the U.S. in certain limited cir-
cumstances) may appeal judgments to the appellate
court. Appeals from federal criminal convictions in
Wisconsin are to the Court of Appeals for the Sev-
enth Circuit. The defendant may raise virtually any
factual and/or legal issues disposed of at any time in
the criminal proceedings, including the resolution of
pretrial motions, the evidentiary decisions of the trial
judge, the sufficiency of the evidence at trial, and
any rulings made by the court at sentencing, includ-
ing issues resolved under the Federal Sentencing
Guidelines. Following notice by the defendant of an
intention to appeal, the court of appeals then directs
the parties to submit written legal briefs on the issues
raised in the appeal.

In the U.S. Court of Appeals for the Seventh Circuit,
appellate judges routinely entertain oral argument
from the parties on the issues raised by them in their
written briefs. Some time after that in-court proceed-
ing, the appeals court issues its decision on the case.
A defendant may seek further appellate review by
filing a petition for a writ of certiorari with the U.S.
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Supreme Court. However, that court typically reviews
only the most significant decisions of the lower appel-
late courts, including those raising important ques-
tions of statutory or constitutional interpretation.

Civil Cases

Civil cases may be initiated in federal court by private
parties, including individuals and companies, and by
the U.S. The federal courts in civil cases are courts of
limited jurisdiction. The courts have original juris-
diction over all civil actions arising under the U.S.
Constitution, laws or treaties of the U.S., and in civil
actions when the parties have diverse citizenship and
the matter in controversy exceeds $75,000. This latter
concept is called diversity jurisdiction. In addition, a
case may be heard in federal court whenever the U.S.
is a party as either a plaintiff or a defendant.

Beyond this jurisdictional threshold, the nature and
scope of the kinds of civil actions that may be brought
in the federal trial courts are broad, including contract
disputes, real property claims, civil rights violations,
prisoner complaints, habeas corpus petitions, labor
actions, environmental challenges, employment-based
grievances, and allegations of tortious injury; the lat-
ter may be in the nature of products liability, medical
malpractice, vehicular collisions, and other types of
personal harm and property damage.

Most civil cases are initiated directly in federal court.
However, certain claims filed in the state court may,
upon the identification of an appropriate jurisdictional
basis, be “removed” to the federal trial court at an
early stage in their litigation.

While the concept of sovereign immunity precludes
private parties from suing the U.S. on a variety of
grounds, Congress has passed some laws that permit
such lawsuits under specifically-tailored theories of
recovery. Among those most frequently filed in the



federal district courts are complaints alleging that the
U.S. acted tortiously — that is, wrongly — in causing
some type of personal injury or property damage; that
its managers or supervisors engaged in some vari-

ety of employment discrimination based upon race,
gender, national origin, religion, or another protected
characteristic or class; that it failed to abide by certain
administrative processes and procedures in declining
to grant monetary benefits or other entitlements under
the law; or that it improperly withheld personal or
corporate taxes for which the litigant seeks recovery.
The U.S. itself may initiate civil lawsuits to recover
program funds improperly obtained by individuals
and companies; to remedy various kinds of civil
rights violations in the housing, employment, and
voting arenas; and to recover monies on debts owed
to federal agencies under business and student loan
programs, among other causes of action. 1

To start a civil lawsuit in federal court, a party must
file with the court clerk a formal, written complaint,
describing the jurisdictional basis for its action,

the identity of the parties, the specific nature of the
claims or allegations, and the particular type of relief
sought by the litigation. Most often, civil litigants
seek monetary recovery in their lawsuits, although
they also may request some form of remedial or in-
junctive relief from the court.

After that, the plaintiff is obliged to ensure that the
identified defendant is properly “served” with a copy
of the complaint, along with a summons directing
that the defendant respond in some fashion to the
allegations in the complaint. With some exceptions,
nongovernmental parties served as defendants must
submit their responses within 20 days of service of
the complaint; the U.S. is routinely afforded 60 days
in which to do so.

A defendant effectively served with the complaint
usually files with the court and serves upon the
plaintiff an “answer,” challenging any jurisdictional
or other preliminary statements in the complaint,
denying those substantive charges with which the
defendant disagrees, and admitting those allegations
with which the defendant concurs. Alternatively, a
defendant opposing the litigation may elect to file a
motion to dismiss the complaint in whole or in part
based on identified jurisdictional, pleading, or other
substantive infirmities in the complaint. The plaintiff
is provided an opportunity to respond in writing to
any motions filed by the defendant. The presiding
district judge or magistrate judge then reviews the
parties’ submissions and issues a decision on the mo-
tion. If the complaint “survives” (in whole or in part)
the defendant’s motion to dismiss, the defendant is
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then obliged to file a formal answer to the allegations
in the complaint.

Thereafter, the presiding judge or magistrate judge

to whom the case is assigned2 routinely conducts an
initial scheduling conference with counsel for the
parties, if they are represented by counsel. During
that conference, the parties will discuss with the court
the nature and scope of their claims and defenses,
and their expectations for the conduct of pretrial and
trial-related proceedings. The assigned judge then es-
tablishes a schedule for the completion of discovery,
the filing of any pretrial motions (in addition to those
that may have been submitted at the outset), or other
pretrial matters. The court also may schedule a trial at
that time.

Most often during the preliminary stages of federal
civil litigation, the parties (through counsel) will con-
duct discovery to learn more facts about the relevant
claims and defenses and to acquire substantive insight
into the strengths and weaknesses of the parties’
positions. Civil procedural rules and statutes afford
the litigants the options of conducting depositions
(oral interviews of fact and expert witnesses recorded
stenographically), propounding interrogatories (writ-
ten questions soliciting written answers by the oppos-
ing party about relevant facts), requesting documents
(including reports of significant events, business
records, and other materials that reveal case-related
information), and compelling written admissions

and denials (also about relevant facts that define and
narrow the disputes between the parties).

The discovery process is, for the most part, conducted
by the parties absent significant court intervention or
supervision. A litigant, however, may file a motion
with the court seeking a ruling by the judge when the
parties are unable to resolve their discovery disputes.
In these relatively rare instances, the court issues a
ruling on the discovery motion. Materials generated
by the litigants during this discovery period generally
are not public and not made available to the media,
except when they are included among the pretrial
pleadings submitted to the presiding judge in support
of a procedural or substantive motion.

At or near the conclusion of the discovery period,
the parties typically are afforded a final opportunity
to petition the court for some case-dispositive action
in the form of dismissal or summary judgment. If
the judge’s rulings do not resolve the case entirely,
the matter is then set for trial if it has not already
been scheduled. Depending upon the nature of the
plaintiff’s claims — and any so-called cross-claims or
counter-claims of the defendant — the evidence may
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be presented to the court or to a jury. The jury typical-
ly is composed of six citizens chosen from among the
residents of the district in which the court is located.
Civil trials generally are open to the public and to the
media with very rare exceptions.

In a civil trial, the burden is on the plaintiff to demon-
strate by a preponderance of the evidence that the
plaintiff is entitled to the entry of judgment against
the defendant. Although the defendant is not required
to present evidence in defense, the defendant usual-
ly will do so in an attempt to show to the presiding
judge or to the jury that the plaintiff’s claims are
without merit and that judgment should be entered

in favor of the defendant. Because federal civil trials
frequently involve related but discrete issues of
causation, intent, liability, responsibility, and harm,
the so-called “trier of fact” typically will be asked to
answer a series of questions in a special verdict form;
the answers to those questions determine which party
is the successful litigant.

A litigant dissatisfied with some aspect of the case
result may appeal the final judgment to the Court of
Appeals for the Seventh Circuit. As in criminal cases,
the appellate court routinely directs the parties to
prepare and submit written briefs identifying specif-
ic issues of fact or law critical to the disposition of
the case at the trial court level and setting forth their
position in support of or in opposition to a reversal of
the judgment or verdict. The appeals court frequently
will conduct oral argument on those issues before
rendering its written decision. Further appeal to the
U.S. Supreme Court is thereafter possible, but highly
unlikely, given the relatively limited scope of issues
that the Supreme Court typically accepts for review.
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Bankruptcy and Reorganization

Bankruptcy matters are handled in the U.S. Bankrupt-
cy Court, a unit of the U.S. District

Court. Bankruptcy judges decide any disputes con-
cerning how liabilities are treated, which assets are
exempt from recovery by creditors, how the assets of
individuals and businesses that have filed bankruptcy
cases are distributed, and other matters related to a
bankruptcy case. A bankruptcy case may involve a
straight liquidation or may allow for reorganization or
a payment plan for all or part of a debtor’s debts. The
person who files a bankruptcy case is a “debtor,” not
a “bankrupt.”

Liquidation of a business or an individual’s financial
affairs may take place under the jurisdiction of the
state court, but this is not a bankruptcy and should not
be referred to as such.

Some cases are commenced by creditors when a
debtor is not paying undisputed debts as they become
due, but these involuntary cases are a small minority.
Most bankruptcy cases are filed voluntarily by the
debtor seeking the bankruptcy court’s protection. The
filing of a case results in an automatic stay of actions
to collect claims against the debtor or to recover prop
erty of the debtor. Court action frequently takes place
soon after filing, usually concerning whether there
should be relief from the automatic stay, valuation of
assets, validity and amount of claims, priority of pay-
ment, validity of exemptions, validity or enforcement
of liens, dischargeability of debts, and other matters.
These are tried to a bankruptcy judge without a jury.

Cases may be filed under several chapters of the
Bankruptcy Code: Chapter 7 is a liquidation, and
assets are distributed by a trustee appointed by the
U.S. Trustee, a division of the Department of Justice;
Chapter 11 may involve a liquidation or reorganiza-
tion and usually is reserved for large, complicated
cases; Chapter 12 is limited to family farmers and
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involves a plan for repayment through the Chapter

12 trustee over three to five years; Chapter 13 is for
individuals with a regular income and involves a plan
for repayment through the Chapter 13 trustee over
three to five years. Individuals who complete the
process, and corporations that have a plan confirmed,
are entitled to a discharge of dischargeable debts not
paid by the trustee or plan. Some debts are not subject
to discharge, such as support for dependents, certain
taxes, student loans under most circumstances, drunk
driving damages, fines, penalties, and other specific
types of debts. Some debts, such as for fraud, inten-
tional damage to property, or a property division at di-
vorce, may be determined by the bankruptcy court to
be an exception to the discharge if an action is timely
brought by the creditor. The Chapter 13 discharge is
slightly broader.

Hearings and bankruptcy case records are open to the
public. These may be found at the offices of the Clerk
of Bankruptcy Court. Bankruptcy judges in Wiscon-
sin are appointed by the Seventh Circuit for 14-year
terms. Appeals from bankruptcy court decisions are
decided by the U.S. District Court, the Seventh Cir-
cuit Court of Appeals, and the U.S. Supreme Court, in
that order.
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Endnotes

" In addition, federal and state prisoners frequently petition the
federal courts for various kinds of relief by filing complaints
seeking to overturn their criminal convictions, typically on the
basis of an alleged constitutional violation, or asking for some
court-ordered change in the terms and conditions of their
incarceration; the latter often focus on jail conditions, health-
related issues, library access, and various other privileges
guaranteed to prisoners under the U.S. Constitution or federal
and state law. These kinds of claims most often are litigated by
the plaintiffs without counsel or pro se — meaning “on one’s own
behalf.”

N

In the federal courts, U.S. magistrate judges may handle all
aspects of civil cases — from initial conferences through trials —
upon the affirmative, written consent of all parties to the litigation.
Appeals in these cases are to the Court of Appeals for the
Seventh Circuit. All civil cases, whether subject to consent or
not, are assigned randomly among the federal judiciary in the
district in which they are filed.
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Chapter 4
Issues of Access: Privilege, Public Records, Open
Meetings, Rights of Privacy, and Defamation

The Journalist’s Privilege

On June 1, 2010, Wisconsin enacted a shield law
protecting journalists against compelled testimony

in both civil and criminal proceedings. The statute,
Wis. Stat. § 885.14, establishes an absolute privilege
for confidential sources or information and a qualified
privilege for other information and sources. It also
erects a significant hurdle for the issuance of a sub-
poena to news organizations by requiring a hearing
and setting a rigorous standard. The statute provides
journalists significantly stronger protection against
subpoenas in state courts than the qualified privilege
previously recognized under the state and federal con-
stitutions.! This statutory protection does not apply,
however, to federal grand jury subpoenas.

Scope of the privilege. Wisconsin’s shield law pro-
tects any “news person,” which is defined as a “busi-
ness or organization” that disseminates information to
the public on a regular basis, or an individual engaged
in newsgathering for such an entity.> The law covers
information reported through any medium, including
the internet, but journalists who are not incorporated
or affiliated with a news organization are not protect-
ed.

The statute forbids issuance of a subpoena to a “news
person” seeking the identity of a confidential source,
information that would tend to identify a confidential
source, or information prepared in confidence. For
nonconfidential sources and information, only a court
may issue a subpoena, after hearing, and only if all of
the following conditions are met:

1. The news, information, or identity of the
source is highly relevant to the criminal
prosecution or civil action.

2. The news, information, or identity of the
source is necessary to the maintenance of a
party’s claim or defense.

3. The news, information, or identity of the
source is not obtainable from any alternative
source.

4. There is overriding public interest in the dis-
closure of the news, information, or identity
of the source.
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The shield law provides that any news, information,
or identity of a source obtained in violation of its
terms is not admissible in any judicial, legislative, or
administrative action, proceeding, or hearing.

Public Records

Wisconsin has a broad presumption of complete
access to public records, which is reflected in both the
statutes and the case law.* Reporters frequently use
the public records law to gather information. Follow-
ing the proper procedure for requesting records is
important as it helps preserve the ability to challenge
a custodian’s denial.

Procedure for obtaining records. Under the Wiscon-
sin public records law, a person may request a public
record from any governmental authority that created
or has custody of the record.’ The public records

law applies only to public records, not the records of
private entities, unless the record pertains to a con-
tract between the private entity and the government.°
Public records requests only can be served on gov-
ernmental entities as defined in Wis. Stat. § 19.32(1),
which includes state and local offices and quasi-gov-
ernmental corporations.

A public records request may be made orally or in
writing.” A written request requires the custodian to
provide a written response, which must include spe-
cific reasons for any complete or partial denial. The
request must be made in writing before an enforce-
ment action may be commenced. The requester need



not reveal his or her identity or state the purpose of
the request, although the Wisconsin Supreme Court
has considered a requester’s purpose in upholding a
public records denial.® The request is sufficient if it
“reasonably describes the requested records or the
information requested,” but journalists should be
careful to articulate requests with clarity.’

A custodian must respond to a public records request
promptly, using specific and well-established proce-
dural standards to determine whether disclosure of the
requested public records is proper.'’

The public records law does not require a custodian
to create a new record if one does not exist or even to
inform a requester that no responsive records exist.'%
For that reason, it is advisable for requesters to ex-
plicitly ask the custodian to state if it has no respon-
sive records. The custodian has an affirmative duty
to separate confidential information from information
that is subject to disclosure and release the redacted
record."

Finally, the custodian may charge the requester the
“actual, necessary and direct cost of reproduction and
transcription of the record, unless a fee is otherwise
specifically established or authorized to be established
by law, as well as the “actual, necessary and direct
cost of” locating a record, if the cost exceeds $50.”!2
The custodian may not charge to redact records.'*

Types of records available. The presumption of
complete public access can only be overcome when
1) there is an explicit statutory exemption; 2) there
is an explicit common-law exemption; or 3) under
the “balancing” test, the public’s interest in secrecy
is found to outweigh the public’s interest in access.
Wis. Stat. § 19.36 lists certain statutory exemptions
including, but not limited to, trade secrets, identities
of law enforcement informants, applicants for pub-
lic positions (other than “final candidates”), certain
kinds of employee personnel records, and personally
identifiable information in specific records. Not all
applicable statutory exceptions are explicitly listed in
the public records law, which incorporates any “state
or federal law” that specifically exempts “any record
...from disclosure.”'*® For example, pupil records,'
health care records,' or trade secrets'® held by gov-
ernmental authorities are not open to public inspec-
tion. In addition, Wisconsin courts have established
certain common-law exemptions, including district
attorneys’ investigative files.'®

If none of the specific exemptions apply, the cus-
todian (or court, if the matter is before a court for
review) applies the balancing test. The custodian or
court must “weigh the competing interests involved
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and determine whether permitting inspection would
result in harm to the public interest which outweighs
the legislative policy recognizing the public interest
in allowing inspection.”'” Access to court records
also is subject to the public records law, including the
balancing test.'®

Record subject notice and review procedures. In
2003, the Wisconsin Legislature amended Wis. Stat.
chapter 19, narrowing and clarifying the notice and
review procedures created by Woznicki v. Erickson."
In that case, the Wisconsin Supreme Court added pro-
cedural steps that custodians must take before releas-
ing certain public records implicating the privacy or
reputational interests of an individual.

The Woznicki court held that before a district attorney
may release criminal investigation records implicat-
ing such interests, the district attorney must notify the
subject of the record and give the subject a reasonable
opportunity to seek court review of the district attor-
ney’s decision to release the record. The courts later
extended that notice requirement to all public records
that pertain to an individual. Now, under the revisions
to Wis. Stat. chapter 19, the statutes explicitly confine
the right to notice and review to limited categories of
records.?’ Unless a record falls within those defined
categories, the subject of the record is not entitled to
notice and review rights.?!

Record subject notice and review categories. The
statute distinguishes between public employees and
those who hold state or local public office. The
statute defines state or local public office to include
appointed individuals who serve at the pleasure of
the appointing authority, except a clerical position,

as well as those serving as the head of a department,
agency, or division of the governmental authority.?
Public office holders are entitled to notice before any
record relating to them is disclosed and are given five
days to augment the record to be released with written
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comments or documentation.?? Public office holders
have no right to judicial review of the custodian’s
decision to disclose the record.

All other public employees have the right to notice,
and to obtain judicial review, before disciplinary

investigation records relating to them are disclosed.*

A private sector employee working on a government
contract also is entitled to notice and judicial review
before an authority discloses any record relating to
the private employee that was prepared by his or her
employer.? Finally, any person who is the subject of
a record a government authority obtained through a

subpoena or search warrant is entitled to notice and to

seek judicial review before that record is disclosed.?
Beyond these narrow categories, no record subject
is entitled to notice or to seek judicial review of a

governmental authority’s decision to disclose a public

record.

Under Wis. Stat. § 19.34(1), in addition to prominent-
ly displaying the method whereby the public may ob-
tain access to records, an authority shall identify each
position employed by the authority that in its opinion
constitutes a local or state public office. This provides
the public advance notice of which employees the au-

thority believes are entitled to the notice and review
process under Wis. Stat. § 19.356.

Time limits on the judicial review procedure. To
limit the delay resulting from the notice and review
process, the statutes establish strict time limits. First,
if notice is required under Wis. Stat. § 19.356(2)(a),
the authority must give written notice to the record
subject, personally or by certified mail, within three
days after making the decision to release the record.

Within five days after receiving the notice, the record

subject must provide written notice to the authori-
ty of his or her intent to seek judicial review of the
authority’s decision to release the record. Within 10
days after receiving the notice, the record subject
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must actually commence an action in state circuit
court. Then, under Wis. Stat. § 19.356(7), the court
must issue a decision within 10 days after the filing
of the complaint. The process can be delayed only if
a party demonstrates cause for an extension and, even
then, the court must issue its decision within 30 days
after the action was commenced. The circuit court’s
decision may be appealed, within 20 days, under Wis.
Stat. § 808.04(1m). Wis. Stat. § 19.356(8) requires
the court of appeals to grant precedence to the appeal.

Intervention by requester. Under Wis. Stat. §
19.356(4), if a record subject commences an action
against the authority, the requester may intervene in
the action as a matter of right. It is often advisable
for the requester to intervene to argue in favor of
disclosure. Although such actions are brought only if
the custodian has already concluded that the records
should be released, the requester is likely to advocate
more aggressively in support of that position.

Enforcement. If an authority denies access to a
record or a part of a record, or delays granting access
to a record following a written request, the requester
may either bring an action for mandamus in circuit
court or request that the local district attorney or the
attorney general bring a mandamus action asking the
court to order the authority to release the record.?’
The requester need not file a notice of claim before
bringing the action.” “[I]f the requestor prevails

in whole or in substantial part” in the mandamus
action, “the court shall award reasonable attorney
fees, damages of not less than $100.00, and other
actual costs to the requestor....””* Even if the authority
voluntarily grants access before a final court ruling,
the requester has a right to recover damages, attorney
fees, and costs if the court determines that there was a
“causal nexus” between the mandamus action and the
surrender of the record.*® If the court determines that
the authority denied or delayed access arbitrarily or
capriciously, the court also may award the requester
punitive damages.31

Open Meetings

The Wisconsin Open Meetings Law permits reporters
to attend and report on all meetings of governmental
bodies, unless a specific statutory exemption authoriz-
es the governmental body to close the meeting to the
public. Every meeting of a governmental body must
be preceded by a public notice setting forth the time,
date, place, and subject matter of the meeting, includ-
ing that intended for consideration in closed session.*

Scope of the open meetings law. The law applies
only to meetings of governmental bodies. “Gov-
ernmental body” includes any state or local agency,
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board, commission, committee, council, depart- 6) to deliberate unemployment insurance or work-
ment, or public body corporate and politic created er’s compensation;
by constitution, statutg, ordinance, rule, or ord.er, a 7) to deliberate the location of a burial site if dis-
governmental or qua51-gov.ernmental corporr;t}tl‘(‘)n, ora cussing the location in public would likely result
fonzlally constituted subumt of any of these.”® “Meet- in disturbance of the burial site;
ing” means the convening of members of a govern- ] ) ] )
mental body to exercise the responsibilities, authority, 8)  to consider financial, medical, social, or personal
powers, or duties delegated to or vested in the body.** histories or disciplinary data of specific persons,
If one-half or more of the members of a governmental which, if dlscugsed in public, would be likely to
body are present, the meeting is presumed to be for have a substantial adverse effect upon the repu-
exercising the responsibilities, authority, power, or tation of any such person;
duties delegated to or vested in the body.* The term 9) to confer with legal counsel for a governmental
“meeting,” however, does not include any social or body that is rendering oral or written advice
chance gathering or conference that is not intended to concerning strategy with respect to litigation;
. 36 M 1 - . . .
aVOl.d the law.*® A telephone conference or email dis 10) to consider requests for confidential written
cussion among the relevant number of members may . . L .
. . X advice from the elections commission, the ethics
be a meeting subject to the open meetings law. I .
commission or from any county or municipal
Unless there is a specific statutory provision to the ethics board;
contrary, a secret ballot may not be usefl to make 11) to consider any and all matters related to acts by
any decisions or to determine any election, except . P - .
. . s businesses, which, if discussed in public, could
the election of the officers of the public body.’” The . .
) . adversely affect the business, its employees, or
motions and roll call votes of each meeting must be f )
L : ormer employees; or
recorded, preserved, and open to public inspection ) S ) .
consistent with the public records statute — even if 12) to consider financial information relating to the

the meeting at which the vote was taken was properly
closed.*®

support of certain nonprofit corporations.

Enforcement. Enforcement of the Wisconsin Open
Meetings Law is primarily the responsibility of the at-
torney general or the district attorney of any county in
which a violation may occur.*’ Penalties range from
$25 to $300 for each violation, and actions taken
during a meeting held in violation of the law may be
voidable.* A private party may enforce the law, and
recover attorney fees if he or she prevails, but only
after filing a complaint with the local district attorney
and only if the district attorney declines to act after 20
days.*

Any person may record, film, or photograph a meet-
ing held in open session as long as it does not inter-
fere with the conduct of the meeting or the rights of
the participants.*

Procedure to close a meeting. A governmental body
may close its meeting to the public only upon a
motion made and passed in public by a majority vote
of the body.40 In connection with that vote, the chief
presiding officer must announce to those present

the nature of the business to be considered in closed
session and the specific exemption relied on for the
closed session.41 Closed sessions may be held for
any of the specific purposes listed in Wis. Stat. §
19.85:

1) to deliberate after any judicial or quasi-judicial
trial or hearing;

2)

3) to consider specific applications of probation,
parole, or extended supervision;

to consider certain specified personnel matters;

4) to consider a strategy for crime detection or

prevention;

5) to deliberate or negotiate the purchase of public
properties, the investing of public funds, or to
conduct other specified public business when-
ever competitive or bargaining reasons require a
closed session;

33
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Access to Courtrooms

The public has a right to attend court proceedings in
Wisconsin. The presumption of openness includes ac-
cess for reporters and their cameras in the courtroom.
Access to juvenile court proceedings and records,
however, is limited.

Access to courtrooms. The public’s right to attend
court proceedings in Wisconsin is protected by the
U.S. and Wisconsin Constitutions and a Wisconsin
statute. Wis. Stat. § 757.14 states:

“The sittings of every court shall be public and every
citizen may freely attend the same, except if other-
wise expressly provided by law on the examination of
persons charged with crime; provided, that when in
any court a cause of a scandalous or obscene nature

is on trial the presiding judge or justice may exclude
from the room where the court is sitting all minors
not necessarily present as parties or witnesses.”

A court may exercise its discretion to close a pro-
ceeding in only the rarest of circumstances, and its
decision must be based on compelling reasons.*> The
court must conclude that failure to close the hearing
would jeopardize the very nature of the proceeding
and that “the quest for justice will be better served by
secrecy than by public disclosure.”*® Moreover, the
court must hold a public hearing and state its reasons
before it can close a court proceeding.

Cameras in the courtroom. Chapter 61 of the
Wisconsin Supreme Court Rules governs the use of
still and video photography in Wisconsin courtrooms.
(Please see the discussion in Chapter 2.)

Access to juvenile court proceedings. Wiscon-

sin’s Juvenile Justice Code, Wis. Stat. chapter 938,
addresses the news media’s right to attend juvenile
delinquency proceedings and when persons under age
17 who are accused of criminal conduct or delinquen-
cy may be identified.

Under some circumstances, juvenile court proceed-
ings are open to the general public, including the
news media, and public identification of the juveniles
involved in the proceedings is permitted. The news
media may identify people under age 17 who are
charged with crimes in adult court or charged with de-
linquency in juvenile court under two circumstances.
First, a person under age 17 may be identified when-
ever the case is prosecuted in adult court because

of the seriousness of the charged offense. Second, a
person under age 17 appearing in juvenile court may
be identified whenever the juvenile has previously
been adjudicated delinquent and is charged with a
violation that would be a felony if committed by an
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adult, or when the juvenile is charged with a violation
that would be one of the specified serious felonies if
committed by an adult.”’

Other juvenile court proceedings are closed to the
general public, but the news media may attend the
proceedings on condition of maintaining the juve-
nile’s confidentiality.* The news media may attend
hearings only on the condition that news reports not
identify by name or factual circumstances the child or
the child’s family.

Newsgathering Techniques

Certain newsgathering techniques, including record-
ing a telephone conversation and accessing private
property, may raise legal questions.

Recording a telephone conversation. In Wisconsin,
a person may record a telephone conversation under
two circumstances: 1) when the person recording is

a party to the communication, or 2) when one of the
parties to the communication has given prior consent
to recording.” Significantly, this provision is an ex-
ception to the statute that penalizes recording or inter-
cepting any wire, electronic, or oral communication
through the use of an electronic, mechanical, or other
device.*® A violation of the statute is punishable by a
fine of not more than $10,000 or imprisonment up to
seven and one-half years, or both.’! Furthermore, the
exception allowing recording of the communication
does not apply if the communication is intercepted or
recorded for the commission of any criminal act or
for the commission of any other injurious act.*

In Bartnicki v. Vopper,” the U.S. Supreme Court
addressed whether a news reporter is protected by the
First Amendment when he or she lawfully obtains
and uses a recorded conversation that was unlawful-
ly recorded. Because the reporter played no role in
illegally recording the conversation and the conversa-



tion dealt with a matter of public concern, the Court
concluded that the reporter was protected by the First
Amendment.

FCC rules also govern the recording of a telephone
conversation for future broadcasting or for broadcast-
ing a telephone conversation simultaneously.** Before
recording or broadcasting the conversation, the
reporter must inform the nonconsenting party to the
call that it will or may be broadcast. FCC rules also
require a speaker’s permission to broadcast a voice
message.

Access to private property. Wisconsin follows the
general rule that reporters have no special right of ac-
cess to private property for gathering news when the
general public is excluded. When the public has been
admitted to the property, on the other hand, a reporter
cannot be barred. Although it may be customary in
Wisconsin for reporters to be permitted access by
authorities to the site of newsworthy events this may
not, by itself, protect a reporter from a trespass claim.

In Branzburg v. Hayes,> the U.S. Supreme Court
held that reporters “have no constitutional rights of
access to scenes of crime or disaster when the general
public is excluded,” pointing out the right to speak
and publish does not carry with it the unrestrained
right to gather information. More recently, in Wilson
v. Layne, the Supreme Court addressed the validity
of the execution of a search warrant when the police
officers permitted a reporter and a photographer to
“ride-along.”® The Court held that the presence of the
third parties violated the Fourth Amendment, because
the reporter and photographer were not aiding in the
execution of the warrant.

Wisconsin has followed the majority rule by gener-
ally refusing to recognize a legal right of reporters to
trespass. In Prahl v. Brosamle,’” the Wisconsin Court
of Appeals refused to find that reporters have a legal
right to enter private property to cover newsworthy
events. The court held that in addition to any prop-
erty damage caused by the trespass, a person could
recover from the news media any damages caused by
the publication of information acquired as a result of
the unlawful trespass.

In City of Oak Creek v. Ah King,>® the Wisconsin Su-
preme Court held that the news media has no right of
access to emergency scenes where the general public
has been excluded. The case arose from the 1985
crash of an airliner at Milwaukee’s Mitchell Field. A
television photographer who had breached the perim-
eter established by law enforcement and approached
within 200 yards of the crash site was convicted of
disorderly conduct after he refused a police officer’s
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order to leave the scene. In a 4-3 decision, the court
affirmed the conviction. It concluded that the pho-
tographer did not have a First Amendment “right of
access, solely because he is a newsgatherer, to the
scene of this airplane crash when the general public
has been reasonably excluded.”

Right of Privacy

Wisconsin recognizes a statutory right of privacy.
Wis. Stat. § 995.50 authorizes claims for damages and
attorney fees for three types of invasion of privacy:

1) intrusion upon the privacy of another of a nature
highly offensive to a reasonable person; 2) misappro-
priation of a name, picture, or portrait of any living
person, without written consent, for trade purposes;
and 3) publication of private matters of a kind high-
ly offensive to a reasonable person. The statute also
specifically provides that there can be no invasion of
privacy for publication of information available as a
matter of public record.®® News reporters should be
aware that, unlike defamation, truth is not a defense
to an action for invasion of privacy. Wisconsin courts
have concluded, however, that a claim under the third
prong of the statute is not valid when a matter of
legitimate public interest is concerned.®!

Defamation

Reporters certainly are aware of the potential for a

defamation claim. Wisconsin has adopted the tradi-
tional elements of the common-law tort of defama-
tion.

Elements of defamation. In general, a statement is
defamatory if it is false and tends to harm the rep-
utation of a person so as to lower the person in the
estimation of the community or to deter third persons
from associating or dealing with the person.®? There
are three elements to the claim:

1) a false and defamatory statement concerning
another,
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2) made in an unprivileged communication to a
third party, and
3) with fault amounting at least to negligence on

the part of the speaker or publisher.%

Pursuant to the First Amendment and common law,
pure statements of opinion based on disclosed facts
generally do not constitute defamation.

Who may sue for defamation? Although a person
need not specifically be named in the communica-
tion to bring a defamation claim, certainty as to the
person’s identity must appear from the words them-
selves.® A corporation can sue for defamation, but to
prevail it must prove that the communication tends to
prejudice the corporation in the conduct of its busi-
ness or deters others from dealing with it.

Public officials may sue for defamation, according to
the U.S. Supreme Court, but to prevail they must es-
tablish that the defamatory statement was made with
“actual malice.”® That is, the public official must
prove by clear and convincing evidence that the de-
fendant made the alleged defamatory statement either
with knowledge that the statement was false or with
reckless disregard as to the truth of the statement.

The actual-malice standard has been extended to
public figures, or persons who “although not govern-
ment officials, are nonetheless intimately involved

in the resolution of important public questions.”* A
person may become a public figure in two ways. First,
“[h]e or she may be a public figure for all purposes
due to general fame or notoriety.”®” Second, a person
assumes public-figure status by “involvement in a
particular public controversy,” but only for comments
about that public controversy.®

Defenses. Truth is an absolute defense to any claim of
defamation.® As long as the statement is substantially
true, this defense applies. The First Amendment re-
quires a defamation plaintiff to prove falsity in a case
against a news media defendant.” Wisconsin courts
also recognize an absolute privilege for participants
in certain official proceedings, as long as the state-
ments have some relation to the proceedings. Wis.
Stat. § 895.05(1) provides newspapers an absolute
privilege to publish “a true and fair report of any
judicial, legislative or other public official proceeding
authorized by law or of any public statement, speech,
argument or debate in the course of such proceeding.”
This privilege, however, does not apply to headlines
or added commentary. Although the statute only
addresses newspapers, the common law provides the
same true and fair reporting privilege to broadcasters.

Retraction notice. Wis. Stat. § 895.05(2) requires
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that before commencing a civil action arising out of
publication in a newspaper, magazine, or periodical,
the plaintiff must give the alleged defamer a reason-
able opportunity to correct the defamatory materi-
al. The remedy for noncompliance is dismissal.”’
Publishing a correction, moreover, eliminates any
claim for punitive or presumed damages and may be
evidence of mitigation of actual damages. The notice
statute does not apply to broadcasters or internet pub-
lications because it was enacted before those media
existed and has not been amended to include them.

Footnotes

' See Zelenka v. State, 83 Wis. 2d 601, 617, 266 N.W.2d 279
(1978); State ex rel. Green Bay Newspaper Co. v. Circuit Court,
113 Wis. 2d 411, 419, 335 N.W.2d 367 (1983); Kurzynski v.
Spaeth, 196 Wis. 2d 182, 191, 538 N.W.2d 554 (Ct. App. 1995).

2 Wis. Stat. § 885.14(1).

3 Wis. Stat. § 885.14(5).

4 See, e.g., Wis. Stat. § 19.31.

5 See Wis. Stat. § 19.32(2), (3).

5 See Wis. Stat. § 19.36(3).

7 Wis. Stat. § 19.35(1)(h).

8 Id.; Democratic Party of Wis. v. Wisconsin Dep’t of Justice, 2016
WI 100, § 23, 372 Wis. 2d 460, 888 N.W.2d 584 (remarking
on the apparent “partisan purpose underlying the request” in
applying the balancing test to favor nondisclosure).

9 Wis. Stat. § 19.35(1)(h); Journal Times v. Police & Fire Comm’rs
Bd., 2015 WI 56, ] 54, 362 Wis. 2d 577, 866 N.W.2d 563
(“While a records request need not be made with exacting
precision to be deemed a valid public records request, the
Newspaper is a requester and wordsmith with experience
and sophistication. Here, the requests could reasonably be
perceived as seeking information, rather than a record.”).

0 See Wis. Stat. § 19.35(4)(a); Osborn v. Board of Regents, 2002
WI 83, 11 15, 254 Wis. 2d 266, 647 N.W.2d 158.

%2 See Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56,
9102, 362 Wis. 2d 577, 866 N.W.2d 563 (“While it might be a
better course to inform a requester that no record exists, the
language of the public records law does not specifically require
such a response.”).

" SeeWis. Stat. § 19.36(6).

2 Wis. Stat. § 19.35(3)(a), (c).

22 Milwaukee Journal Sentinel v. City of Milwaukee, 2012 WI
65,911 & n.4, 6, 58, 341 Wis. 2d 607, 815 N.W.2d 367
(Abrahamson, C.J., lead opinion); id. I 76 (Roggensack, J.,
concurring).

20 \Wis. Stat. § 19.36(1).

3 Wis. Stat. § 118.125.

4 Wis. Stat. § 146.82.

5 Wis. Stat. § 19.36(5).

6 See State ex rel. Richards v. Foust, 165 Wis. 2d 429, 436, 477
N.W.2d 608 (1991).

7 See Osborn, 2002 WI 83, [ 15, 254 Wis. 2d 266; see also
Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d
811 (applying the balancing test to police records).

8 See C.L. v. Edson, 140 Wis. 2d 168, 181, 409 N.W.2d 417 (Ct.
App. 1987); see also Wis. Stat. § 19.32(1) (listing “any court of
law” among authorities subject to public records law).

202 Wis. 2d 178, 549 N.W.2d 699 (1996).



28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

Wis. Stat. § 19.356(2)(a)1-3.
Wis. Stat. § 19.356(1).

Wis. Stat. § 19.32(1dm), (4).

Wis. Stat. § 19.356(9).

Wis. Stat. § 19.356(2)(a1).

Wis. Stat. § 19.356(2)(a)3.

Wis. Stat. § 19.356(2)(a)2.

Wis. Stat. § 19.37(1).

Wis. Stat. § 19.37(1n).

Wis. Stat. § 19.37(2)(a).

See State ex rel. Vaughan v. Faust, 143 Wis. 2d 868, 422
N.W.2d 898 (Ct. App. 1988).

Wis. Stat. § 19.37(3).

Wis. Stat. § 19.84(1); see Buswell v. Tomah Area Sch. Dist.,
2007 WI 71, 301 Wis. 2d 178, 732 N.W.2d 804.

Wis. Stat. § 19.82(1); see also State ex rel. Krueger v. Appleton
Area Sch. Dist. Bd. of Educ., 2017 WI 70, [ 2, 376 Wis. 2d 239,
898 N.W.2d 35.

Wis. Stat. § 19.82(2).

Id.

Id.

Wis. Stat. § 19.88(1).
Wis. Stat. § 19.88(3).
Wis. Stat. § 19.90.

Wis. Stat. § 19.85(1).

Id.

See Wis. Stat. § 19.97(1).
Wis. Stat. § 19.97.

See Wis. Stat. § 19.97(4).

See La Crosse Tribune v. Circuit Court, 115 Wis. 2d 220, 233,
340 N.W.2d 460 (1983).

Id. at 242.
See Wis. Stat. § 938.396(2m).

37

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

Wisconsin News Reporters’ Legal Handbook

Wis. Stat. § 938.396(1).

Wis. Stat. § 968.31(2)(c).

See Wis. Stat. § 968.31(1).

Id.

See Wis. Stat. § 968.31(2)(c).

532 U.S. 514 (2001).

See 47 C.F.R. § 73.1206.

408 U.S. 665, 684-85 (1972).

526 U.S. 603 (1999).

98 Wis. 2d 130, 295 N.W.2d 768 (Ct. App. 1980).
148 Wis. 2d 532, 436 N.W.2d 285 (1989).
Id. at 552.

Wis. Stat. § 995.50(2)(c).

See Van Straten v. Milwaukee Journal Newspaper-Publisher,
151 Wis. 2d 905, 921, 447 N.W.2d 105 (Ct. App. 1989).

See Tatur v. Solsrud, 174 Wis. 2d 735, 741, 498 N.W.2d 232
(1993) (quoting Restatement (Second) of Torts § 559).

Bay View Packing Co. v. Taff, 198 Wis. 2d 653, 673, 543 N.W.2d
522 (Ct. App. 1995).

See DeWitte v. Kearney & Trecker Corp., 265 Wis. 132, 137, 60
N.W.2d 748 (1953).

See Bay View Packing, 198 Wis. 2d at 674 (citing New York
Times v. Sullivan, 376 U.S. 254 (1964)).

%See Wiegel v. Capital Times Co., 145 Wis. 2d 71, 81, 426 N.W.2d

67

68

69

70

71

43 (Ct. App. 1988).
Id. at 82.
Id.

See Schaefer v. State Bar, 77 Wis. 2d 120, 125, 252 N.W.2d
343 (1977).

See Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 777
(1986).

See DeBraska v. Quad Graphics, Inc., 2009 WI App 23, || 23,
316 Wis. 2d 386, 763 N.W.2d 219.



Wisconsin News Reporters’ Legal Handbook

Chapter 5
Internet Resources for Reporters

Archives

American Memory
http://memory.loc.gov/ammem/index.html

Access more than one million primary source mate-
rials relating to the history and culture of the Unit-

ed States. American Memory is an online resource
compiled by the Library of Congress National Digital
Library Program.

The Avalon Project at Yale
http://avalon.law.yale.edu/default.asp

Access documents relevant to the fields of law, histo-
ry, economics, politics, diplomacy, and government
from the 18th and 19th centuries.

Constitutional Rights Foundation
http://www.crf-usa.org/foundations-of-our-constitu-
tion/foundations-of-our-constitution.html

Read great documents like the Magna Carta and the
Federalist Papers. Includes links to teaching resources
and to other sites related to civic education and civic
society.

Internet Scout Project
https://scout.wisc.edu/

Find quality online resources for the education
community. Visitors may subscribe to a weekly email
newsletter of newly available internet resources or
search the archive.

Library of Congress
www.loc.gov

Search resources from the Library of Congress’s
American historical collections, as well as its catalog,
text and images from major exhibitions, the THOM-
AS database of current and historical information on
the U.S. Congress, and a “Learning Page” for K-12
students and teachers.

Making of America
http://quod.lib.umich.edu/m/moagrp/

Find primary sources in American social history from
the antebellum period through reconstruction.
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National Archives and Records Administration

(NARA)
https://www.archives.gov

Offers links to NARA’s nationwide holdings, includ-
ing “Records Management,” “Federal Register,” “On-
line Exhibit Hall,” “Digital Classroom,” and more.

Civics Education Organizations

Center for Civic Education
www.civiced.org

Provides instructional and professional development
resources for civics teachers. It is maintained by the
Center for Civic Education, a nonprofit, nonpartisan
educational corporation dedicated to fostering the
development of informed, responsible participation in
civic life by citizens.

Constitutional Rights Foundation
www.crf-usa.org

Provides programs, publications, and online lessons
that instill a deeper understanding of citizenship
through values expressed in the U.S. Constitution
and its Bill of Rights and educate citizens to become
active and responsible participants in our society.

National Council for the Social Studies
www.socialstudies.org

Information for educators from the National Council
for the Social Studies.
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Civics Education Standards and
Reports

Education Northwest
http://educationnorthwest.org/

Center for Civic Education - National Standards
for Civics and Government
www.civiced.org/stds.html

National Council for the Social Studies - National
Standards for Social Studies Teachers
http://www.socialstudies.org/standards/teacherstan-
dards

No Child Left Behind and Elementary and Sec-
ondary Education Act
http://www2.ed.gov/nclb/landing.jhtml

Wisconsin Civics Action Task Force:

Recommendations for Democratic Citizenship
Education
http://dpi.wi.gov/cal/pdf/civics.pdf

Contemporary Court and Criminal
Justice Issues

Bureau of Justice Statistics
http://bjs.ojp.usdoj.gov/

Find information on crimes, criminal offenders, vic-
tims of crime, and the operation of justice systems at
all levels of government. Information is arranged by
topic, and includes methodology, names of experts,
and links to compilations and publications.

Center for Judicial Independence
(American Judicature Society)
http://www.ajs.org/

Current news and resources on the importance of, and
threats to, judicial independence.

Standing Committee on Judicial Independence
(American Bar Association)
http://www.americanbar.org/groups/justice center/
judicial independence.html

A plain-English overview of the origins, purpose, and
benefits of judicial independence, with discussion
questions and talking points.

Justice for Sale: Judicial Selection
www.pbs.org/wgbh/pages/frontline/shows/justice

This PBS Frontline site is a companion to the special
entitled Justice for Sale, which aired in November
1999. The site contains information on judicial selec-
tion, with links to key studies and recommendations
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on judicial selection from national organizations such
as the American Bar Association and the American
Judicature Society. Also found here is information on
reform efforts in various states, a state-by-state listing
of issues and controversies affecting judicial inde-
pendence, and links to various studies and reports on
who usually wins judicial races, the amount of money
involved and its sources, and the public’s perception
of judges.

National Public Radio’s Prison Diaries
www.npr.org/programs/atc/prisondiaries

and 360degrees: Perspectives on the U.S. Criminal
Justice System
www.360degrees.org

National Public Radio (NPR) and Picture Projects
collaborated on this radio diary and online documen-
tary project focusing on the U.S. criminal justice
system. The project is based on audio journals kept by
five inmates, four correctional officers, and a judge.
The project takes visitors to the Polk Youth Institu-
tion in Butner, N.C., where John Mills, 22, is serving
seven to nine years. Mills had wanted to become a
police officer, but at age 15 he committed a robbery at
a store. Over the next two years, he committed more
than 75 armed robberies. Visitors will find more de-
tailed information at the online documentary, 360de-
grees. The site offers additional photos, audio com-
mentary, transcripts, and background information.
Other resources include a timeline of criminal justice
systems and policies, an online discussion forum, a
list of classroom ideas, and more.

National Youth Court Center
www.youthcourt.net

An overview of the national teen court movement;
provides resources and information on training and
technical assistance.

Wisconsin Offender Locator
http://offender.doc.state.wi.us/lop/home.do

Database of offenders incarcerated or supervised by
the Wisconsin Department of Corrections. Provides
status, photos, addresses, and links to court dockets.

Continuing Education for Teachers

The National Endowment for the Humanities:
Seminars and Institutes
https://www.neh.gov/divisions/education/sum-
mer-programs

Information on professional development programs
for teachers.
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U.S. Supreme Court Institute
https://www.streetlaw.org/programs/scsi

The institute brings high school teachers to Washing-
ton, D.C., to learn about the U.S. Supreme Court and
demonstrates innovative ways to share this informa-
tion with students.

Courts

Cornell University’s Supreme Court Collection
http://www.law.cornell.edu/supct/

Find nearly all U.S. Supreme Court opinions issued
since May 1990. In addition, the collection includes
more than 600 of the most important historical deci-
sions of the Court.

Federal Judiciary
WWW.uscourts.gov

Information on the structure and function of the
federal courts.

U.S. Supreme Court
https://www.supremecourt.gov/

Current information on oral arguments and decisions,
as well as information on arranging visits to the U.S.
Supreme Court.

Seventh Circuit Court of Appeals
http://www.ca7.uscourts.gov/

Provides access to court rules, opinions and dockets.
Includes links to oral arguments, jury instructions,
and court calendars.

PACER (Public Access to Court Electronic Re-
cords)

http://www.pacer.gov/psco/cgi-bin/links.pl

Allows users to obtain case and docket informa-
tion from federal appellate, district, and bankruptcy
courts, and the PACER Case Locator via the internet
(subscription required).

Wisconsin Court System
https://www.wicourts.gov/

Information on Wisconsin courts, including links

to docket searches on CCAP (Consolidated Court
Automation Program) and WSCCA (Supreme Court
and Court of Appeals Case Access), biographies and
photographs of the Wisconsin Supreme Court jus-
tices, synopses of cases to be heard, released opin-
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ions of the Wisconsin Supreme Court and Court of
Appeals, explanations of the work of the different
levels of court, Wisconsin court and legal history, and
more. Visitors may request arrangements for a judge
to speak to their group about a variety of law-related
topics through the Judicial Speakers Bureau.

City of Milwaukee Municipal Court
https://query.municourt.milwaukee.gov/

Case information from municipal court cases in Mil-
waukee.

Wisconsin Attorneys’ Professional Discipline Com-
pendium
https://compendium.wicourts.gov/app/search

Research public and private attorney disciplinary
proceedings by name, practice area, or rule.

Government

State of Wisconsin E-Government Portal
WWW.WISCOnsin.gov

U.S. Department of Education
www.ed.gov

News and reports from the Department of Education.

U.S. House of Representatives
www.house.gov

The official site of the U.S. House of Representa-
tives includes resources on House rules, proceedings,
votes, and committees. The site also includes resourc-
es for educators and students at https://www.house.
gov/educators-and-students .

U.S. Senate
www.senate.gov

The official site of the U.S. Senate includes informa-
tion about Senate activities, committees, and bills.

White House
www.whitehouse.gov

The official site of the U.S. White House provides
information on the president, the vice president, and
the federal government.

Wisconsin State Legislature
http://legis.wisconsin.gov/Pages/default.aspx
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Wisconsin Eye
https://www.wiseye.org/

Multimedia public affairs network covering a wide
range of Wisconsin’s civic life. Provides nonparti-
san coverage of the Wisconsin Legislature (gavel to
gavel), the Wisconsin Supreme Court (oral arguments
and administrative conferences), and a broad range of
civic activities around the state.

Law- and Government-Related
References

Current Wisconsin Legislative Activity
http://docs.legis.wisconsin.gov/

This Wisconsin State Legislature site provides links
to information about the State Assembly and Senate,
including current legislation.

Dumb Laws
http://www.dumblaws.com

A repository for obscure, out-of-date, and unusual
laws.

FindLaw
www.findlaw.com

A source for case law, information on various legal
topics, federal and state law, and more.

USA.gov
http://www.usa.gov/

One-stop access to all online U.S. federal government
resources.

A Guide to the U.S. Federal Legal System: Web-
Based Publicly Accessible Sources
www.lIrx.com/features/us_fed2.htm

An introduction to the federal legal system. Offers
links for legal research through publicly accessible
web-based databases.

Local Ordinances — Wisconsin only
http://wilawlibrary.gov/topics/ordinances.php

This Wisconsin State Law Library site offers Wiscon-
sin municipal codes and ordinances.

Local Ordinances — by state
www.municode.com

Links to online ordinance codes for selected munici-
palities in all states.
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Nolo’s Dictionary
https://www.nolo.com/dictionary

Plain-English definitions for more than 1,000 legal
terms.

Nolo’s Legal Encyclopedia
https://www.nolo.com/legal-encyclopedia

Plain-English articles ranging from caring for chil-
dren to wills and estate planning.

State Bar of Wisconsin
www.wisbar.org

Information about State Bar of Wisconsin activi-
ties, a collection of legal history articles, links to the
Wisconsin Constitution and Wisconsin Statutes, and
information on the organization’s law-related educa-
tion programs and services. The site’s legal resources
area includes links to case law, judicial homepages,
Wisconsin government sites, and more. Its consumer
website, wwwlegalexplorer.com, answers frequently
asked questions about the law.

Thomas: Legislative Information on the Internet
http://thomas.loc.gov/home/thomas.php

This Library of Congress site offers complete access
to congressional legislation. It can be searched by
specific House and Senate bill numbers or by a word
or a phrase. This site also includes a series of related
links under the headings “Legislation,” “Congressio-
nal Records,” and “Committee Reports.”

U.S. Constitution
http://legis.wisconsin.gov/rsb/internet_uscon.pdf

U.S. Government Agencies Directory
http://www.lib.lsu.edu/gov/

U.S. federal government agencies indexed by execu-
tive, judicial, and legislative branches of government.

The Wheeler Report
www.thewheelerreport.com

Wisconsin legislative reports and links to current
government-related articles in newspapers throughout
the state.

Wisconsin Constitution, Statutes, and Acts
http://legis.wisconsin.gov/rsb/wislawsources.html
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Wisconsin Law Journal
www.wislawjournal.com

The Wisconsin Law Journal, a statewide law news
weekly, offers digests and analyses of the latest state
court decisions from Wisconsin appellate and federal
courts, along with news and features about the law
and lawyers in Wisconsin.

Wisconsin State Law Library
https://wilawlibrary.gov/

Law-related Education

American Bar Association, Division for Public
Education

http://www.americanbar.org/groups/public_education.

html

Law-related education resources, including the
National Online Youth Summit, which supplies case
backgrounds and lessons and classroom activities on
various topics.

American Memory Lesson Ideas for Using Prima-
ry Sources

http://www.loc.gov/teachers/usingprimarysources/

Offers strategies and lesson plans on using primary
sources in the classroom.

Ben’s Guide to US Government for Kids
https://bensguide.gpo.gov/

Information about U.S. history and government.

Case of the Month Project
https://www.wicourts.gov/courts/resources/teacher/
casemonth/index.htm

Features a new monthly case profile while the Wis-
consin Supreme Court is in session. Find plain-En-
glish summaries of the cases and links to the briefs,
Wisconsin Court of Appeals decisions, and the audio
recording of the Wisconsin Supreme Court’s oral
arguments. Receive email notification when the Wis-
consin Supreme Court issues its opinion in a particu-
lar case. Teaching resources include case diagrams, a
moot court how-to, a publication on Wisconsin legal
history, and links to reference and law-related educa-
tion sites.
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Civics Online: [Re]envisioning the Democratic
Community
WWW.civics-online.org

Ideas and resources to incorporate multimedia prima-
ry sources in the classroom, as well as other learning
tools and professional development resources.

Famous American Trials

http://law2.umkc.edu/faculty/projects/ftrials/ftrials.
htm

Features summaries of 21 famous trials, from the
Salem Witchcraft trials to the O.J. Simpson trial. Each
feature case includes primary sources such as “want-
ed” posters, newspaper accounts, cartoons, chronolo-
gies, transcript excerpts, and more.

Federal Courts’ Educational Outreach Program
http://www.uscourts.gov/EducationalResources.aspx

Promotes public understanding of the federal courts.

The Great Chief Justice at Home by the National
Park Service
wWww.cr.nps.gov/nr/twhp/wwwlps/lessons/49mar-
shall/49marshall.htm

Learn how U.S. Supreme Court Chief Justice John
Marshall (1801-1835) transformed the U.S. Supreme
Court from obscurity into a prominent, powerful
institution during his 34 years on the bench This
“Teaching with Historic Places” site, www.cr.nps.
gov/nr/twhp, is sponsored by the National Park Ser-
vice — National Register of Historic Places.

Justice for Kids & Youth by the U.S. Department
of Justice
https://youth.gov/federal-departments/department-jus-
tice

Information on the justice system for students, teach-
ers, and parents.Library of Congress Learning Page

http://lcweb2.loc.gov/ammem/ndIpedu/

Resources to help teachers use the American Memory
digital collections from the Library of Congress. The
site provides guidance for finding and using items
within these primary source collections.
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Pioneers in the Law: The First 150 Women

https://www.wisbar.org/aboutus/legalhistory/Docu-
ments/Pioneers-in-the-Law-The-First-150-Women.

pdf

Biographies and articles on the first 150 women to
practice law in Wisconsin. Listen to audio interviews
with legal professionals.

Street Law
http://www.streetlaw.com/

Information about law, democracy, and human
rights, as well as a “Cases and Resources” section
that contains hundreds of links to sites that coordinate
with the contents of the Street Law text, many with
activities. Also visit www.streetlaw.org for additional
law-related education resources.

The Wisconsin Humanities Council
http://www.wisconsinhumanities.org/

Teaching resources and information on the Wisconsin
Humanities Council’s speakers’ bureau.
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Chapter 6
Glossary of Common Legal Terms

A

ab initio — From the beginning.

abet — To encourage or incite another to commit a
crime.

abstract of record — A complete history of a case in
abbreviated form as found in the court record.

acknowledgement — The signature of a clerk or
attorney certifying that the person filing the document
has sworn that the contents are true, and/or that the
document is signed by his or her free act and deed.

acquittal — In criminal law the finding of “not guilty.”
It is a finding by the jury that the State failed to prove
the defendant’s guilt beyond a reasonable doubt; it is
not the equivalent of a finding of “innocent.”

action — Also called a case or lawsuit. A civil judi-
cial proceeding in which one party sues another for a
wrong done, to protect a right, or to prevent a wrong.

action in personam — A suit or proceeding against, or
relating to, a specific person, founded on a personal
liability.

action in rem — A suit or proceeding relating to a
thing; an action for the recovery of a thing possessed
by another.

actual damages — An amount awarded to a com-
plainant to compensate for a proven injury or loss.
(Also called compensatory damages.)

ad damnum — The technical name of the clause in a
complaint, usually at the end, containing a statement
of the plaintiff’s money loss or damages claimed.

additur — The power of the court to increase the
monetary amount of an inadequate jury award.

admiralty — A court that exercises jurisdiction over
all maritime contracts, torts, injuries, or offenses.

affidavit — A written, sworn statement of facts, made
voluntarily, usually in support of a motion or at the
request of the court.

adjournment — Postponement of a court session until
another time or place.
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Alford plea — A plea in a criminal case in which the
defendant does not admit guilt but agrees that the
State has enough evidence against him or her to get a
conviction. Allows the defendant to enter into a plea
bargain with the State. If the judge accepts the Alford
plea, a guilty finding is made on the record.

allegation — Saying that something is true. The as-
sertion, declaration, or statement of a party in a case,
made in a pleading.

Allen charge — An instruction to deadlocked jurors,
urging the jurors to be open-minded to the views of
others and to make an honest effort to reach a unani-
mous verdict.

alternate juror — A juror selected as a substitute in
case another juror must leave the jury panel.

alternative dispute resolution — Also called ADR
or dispute resolution. Any method used to resolve
disputes other than traditional trial proceedings. For
example, arbitration or mediation. ADR programs
speed up the disposition of civil cases.

amicus curiae — A friend of the court; one who is not
a party but who submits argument or information to
the court.

answer — A legal pleading by which the defendant
responds to the plaintiff’s allegations of fact and law
by denying or admitting them or by asserting other
facts and law.

appeal — A request made after a trial by a party that
has lost on one or more issues that an appellate court
review the circuit or trial court’s decision to deter-
mine if it was correct. To seek review by a higher
court of a lower court’s decision.

appearance — Submitting to the circuit court’s juris-
diction. Can also refer to a party or attorney’s physi-
cal appearance in court.

appellant — The party appealing a decision or judg-
ment to a higher court.

appellate court — An appellate court has the power to
review the judgment of a lower court (circuit or trial
court) or tribunal.



arraignment — In a criminal case, the proceeding
in a felony case at which an accused is brought to
the court to hear charges read and to enter a plea of
“guilty” or “not guilty.”

arrearages — Money for maintenance, child support,
or both that is overdue and unpaid.

arrest — To take into custody; to deprive a person of
liberty by legal authority.

attachment — A remedy by which a party may ac-
quire custody or possession of the property or effects
of another party for satisfaction of judgment.

attainder — Extinction of civil rights; a “bill of attain-
der” is a legislative act directed against a specific per-
son pronouncing him or her guilty of an alleged crime
without trial or conviction. Such bills are prohibited
by Article I, Section 9 of the U.S. Constitution and
Article I, Section 12 of the Wisconsin Constitution.

attorney of record — The attorney who has appeared
in court and/or signed pleadings or other court doc-
uments on behalf of a client. The lawyer remains the
attorney of record until some other attorney or the
client substitutes for the lawyer, the lawyer is allowed
by the court to withdraw, or after the case is closed.

B

bail — Security given for the release of a criminal de-
fendant or witness from legal custody to secure his or
her appearance on the day and time set by the court.

bailiff — A court attendant whose duties are to keep
order in the courtroom.

banc — Bench; the place where a court permanently
or regularly sits. A decision given “en banc” signifies
a decision by the full court of all the appeals judges in
jurisdictions where there is more than one three-judge
panel. The larger number sit in judgment when the
court feels there is a particularly significant issue at
stake or when requested by one or both parties to the
case and agreed to by the court. The Wisconsin Court
of Appeals is not authorized to sit “en banc,” but the
federal Seventh Circuit Court is authorized to sit en
banc.

bar — Historically, the partition separating the general
public from the space occupied by the judges, attor-
neys, jury, and others during a trial. More commonly,
the whole body of lawyers qualified to practice in any
jurisdiction. A “case at bar” is a case now under the
court’s consideration.
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bench — The place occupied by the judge; more
broadly, the court itself.

bench trial — Trial without a jury in which a judge
decides which party prevails.

bench warrant — Legal papers issued by the court it-
self, or “from the bench,” for the attachment or arrest
of a person.

bind over — To order a criminal defendant to stand
trial, usually following a preliminary hearing or the
waiver of a preliminary hearing.

binding instruction — An instruction in which the
jury is told that if it finds certain conditions to be true,
it must find for the plaintiff or for the defendant, as
the case might be.

bond — Synonymous with bail and can be in form of
cash, property, or signature as required by the judge.

brief — A written document prepared by counsel or a
self-represented party to file in court, setting forth the
facts and law in support of a party’s position.

burden of proof — The obligation of a party to prove
a fact or facts in issue in the trial of a case to a partic-
ular standard of certainty.

C

calendar — A list of court cases scheduled for a spe-
cific court, date, and time.

caption — The first section of any written legal plead-
ing (papers) to be filed, which contains the name,
address, telephone number of the attorney, the person
or persons the attorney represents, the court name,
the title of the case, the number of the case, and the
title of the documents (complaint, accusation, answer,
motion, and so on).

cause — A suit, litigation, or action — civil or criminal.

certiorari — An original writ or court order com-
manding judges or officers of lower courts to certify
or return records of proceedings in a cause for judicial
review. Also used for a court’s review of a decision of
an administrative agency or a municipal body.

challenge for cause — A party’s challenge supported
by a specified reason, such as bias or prejudice that
would disqualify a potential juror.

challenge to the array — Questioning the qualifi-
cations of an entire jury panel; usually done on the
grounds of partiality or some fault in the process of
summoning the panel.
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chambers — The private office or room of a judge.

change of venue — The removal of a suit begun in
one county to another county. Can also mean a jury
is selected from another county and brought to the
original court for trial.

chief judge — The judge who has primary responsi-
bility for the administration of the courts in a judicial
administrative district. The Wisconsin Supreme Court
appoints the chief judge of each judicial adminis-
trative district, who can serve up to three two-year
terms.

CHIPS — (Child in need of protection and/or ser-
vices.) A proceeding in juvenile court for any person
under the age of 18 for noncriminal reasons including
abuse, neglect, and abandonment. The resolution of a
CHIPS proceeding is nonpunitive in nature.

circuit courts — In Wisconsin, the trial courts. Orig-
inally, a circuit court’s jurisdiction extended over
several counties. Since court reorganization in 1978,
courts with trial duties whose jurisdiction usually
extends to only one county; however, in several in-
stances, the court’s jurisdiction may extend to several
counties.

circumstantial evidence — Evidence of an indirect
nature; the process of decision by which a court or
jury may reason from circumstances known or prov-
en, to establish by inference the principal fact.

civil action — A lawsuit between or among private
parties for declaration, enforcement, or protection of a
right or for redress or prevention of a wrong.

codicil — A supplement or an addition to a will.

common law — Law that derives its authority solely
from usages and customs or from the judgments and
decrees of courts. Also called “case law” as distin-
guished from “statutory law.”

commutation — The change of a punishment from

a greater degree to a lesser degree by the executive
branch, usually the governor or the president, as from
death to life imprisonment.

comparative negligence — The doctrine, followed
in Wisconsin, by which acts of the opposing parties
are compared in degrees of negligence to determine
liability one to the other.

competency — A criminal defendant’s ability to stand
trial, measured by the capacity to understand the pro-
ceedings, to consult meaningfully with counsel, and
to assist in the defense.

46

complainant — The party who brings a legal com-
plaint against another; synonymous with the “plain-
tiff” in a civil case and with an “alleged victim” in a
criminal case.

complaint — The initial pleading or legal document
filed on the part of the complainant in a civil action or
by a prosecutor in a criminal action.

conclusion of law — A judge’s final decision on a
question of law that has been raised in a trial or a
court hearing, particularly those issues that are vital to
reaching a statement.

concurrence — A separate opinion from an appellate
judge agreeing with the majority opinion, but not
necessarily on the legal grounds given in the majority
opinion.

concurrent sentences — Sentences for more than one
crime, the time of each to be served simultaneously
rather than successively.

condemnation — The legal process by which real es-
tate of a private owner is taken for public use without
his or her consent, but upon the award and payment
of just compensation.

condition precedent — Something that must happen
or be performed before something else occurring.

condition subsequent — Something that must happen
after another thing.

consecutive sentences — Sentences for more than one
crime, to be served in succession rather than simulta-
neously.

conservator — A person appointed or qualified by a
court by voluntary proceedings to manage the estate
of an individual who is otherwise competent to man-
age his or her own affairs. The voluntary proceedings
are initiated by an individual seeking the assistance of
a conservator.

contempt of court — An act calculated to embarrass,
hinder, or obstruct a court in the administration of
justice, or calculated to lessen its authority or dignity,
such as refusal to obey a court’s order or disrupting
court by being disrespectful or loud.

continuance — Adjournment of the proceedings in a
case from one day to another.



contributory negligence — The rule of law under
which an act or omission of the plaintiff is a contrib-
uting cause of injury and is compared to the negli-
gence of the defendant(s) to calculate the amount, if
any, of the plaintiff’s recovery.

conviction — A judgment of guilt against a criminal
defendant.

corroborating evidence — Evidence supplementary
to that already given and tending to strengthen or
confirm it.

counterclaim — A claim presented by a defendant
against the plaintiff in a civil action.

court commissioner — A person appointed by the
chief judge of a judicial administrative district to
perform limited judicial and quasi-judicial functions
under the direction of the chief judge and the judges
in the county in which the person is appointed. Court
commissioners typically preside over initial appear-
ances in all criminal proceedings, preliminary exam-
inations, small claim actions, and temporary hearings
in family law cases.

court costs — An allowance for expenses in prosecut-
ing or defending a suit; ordinarily does not include
attorney fees.

court reporter — A person who makes a word-for-
word record of what is said in court, generally by
using a stenographic machine, shorthand, or audio
recording, and then produces a transcript of the pro-
ceedings upon request.

courts of record — Those courts whose proceedings
are permanently recorded and that have the power to
fine or imprison for contempt; for example, circuit
courts and courts of appeals.

cross-examination — The questioning of a witness in
a trial, or in the taking of a deposition, by the party
opposed to the one who produced the witness.

D

damages — Financial compensation recovered in the
courts by a person who has suffered loss, detriment,
and/or injury to his or her person, property, or rights
through the unlawful act or negligence of another.

de facto — (Latin for “in fact.”) Often used in place
of “actual” to show that the court will treat as a fact
authority being exercised or an entity acting as if it
had authority, even though the legal requirements
have not been met.
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de novo — (Latin for “anew.”) A trial de novo is a
completely new trial held as if the original trial had
never taken place.

decision — The result, disposition, or mandate reached
by an appellate court. A written “opinion” explains
the reasons that lead to the decision.

declaratory judgment — A court’s judgment that
declares the rights of the parties or expresses the
opinion of the court on a question of law. A declarato-
ry judgment does not award damages to any party.

decree — A decision or order of the court; a “final
decree” is one that fully and finally disposes of the
litigation; an “interlocutory decree” is a provisional or
preliminary decree that is not final.

default judgment — In civil lawsuits, a judgment
rendered in favor of the plaintiff because of the
defendant’s failure to answer or appear to contest the
plaintiff’s claim.

demonstrative evidence — Actual objects, pictures,
models, and other devices that are intended to clarify
the facts for the judge and the jury.

deposition — The testimony of a witness, not taken in
open court, but pursuant to authority given by law or
order of court to take testimony elsewhere; used for
discovery of facts in preparation for trial.

derivative action — A lawsuit brought by a corpora-
tion shareholder against the directors, management,
and/or other shareholders of the corporation, for a
failure by management.

detainer — A writ authorizing a prison official to con-
tinue holding a prisoner in custody.

dictum — (Latin for “remark.”) A comment by a judge
in a decision or ruling that is not required to reach the
decision, but may state a related legal principle as the
judge understands it. While it may be cited in legal ar-
gument, it does not have the full force of a precedent
(previous court decisions or interpretations), since the
comment was not part of the legal basis for judgment.
(Plural, “dicta”; formally “obiter dictum.”)

direct evidence — Proof of facts by testimony of
witnesses who saw acts done or heard words spoken
relating to a matter directly in issue, as distinguished
from circumstantial evidence.

direct examination — The first questioning of a wit-
ness by the party who called the witness.
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directed verdict — An instruction by the judge to
the jury to return a specific verdict mandated by the
evidence.

director of state courts — The chief nonjudicial of-
ficer of the Wisconsin Court System who is hired by
and serves at the pleasure of the Wisconsin Supreme
Court under the direction of the chief justice. The
director has the authority and responsibility for the
overall management of the unified judicial system.

discovery — The pretrial efforts of a party to a lawsuit
and his, her, or its attorney(s) to obtain information
known by the other parties or witnesses. Discovery

in a civil case is more extensive than discovery in a
criminal case, which is strictly controlled by statutory
rules.

discretion — The power of a judge to make decisions
on various matters based on his or her opinion within
general legal guidelines. A judge properly exercis-

es discretion when he or she considers the facts of
record under the proper legal standard and reasons his
or her way to a rational conclusion.

dissent — The explicit disagreement of one or more
judges of an appellate court with the decision of the
majority.

district court administrator — A person who is a
state employee, hired by the director of state courts,
and qualified to provide administrative and technical
assistance to the chief judge of each judicial adminis-
trative district.

diversity jurisdiction — A federal court’s exercise of
authority over a case involving parties from different
states and an amount in controversy greater than a
statutory minimum (now $75,000).

documentary evidence — Any document that is pre-
sented and allowed as evidence in a trial or hearing,
as distinguished from oral testimony.

domicile — The place where a person has his or her
true and permanent home; a person may have several
residences, but only one domicile.

double jeopardy — More than one prosecution for the
same crime, transaction, or omission.

due process — A fundamental principle of fairness in
all legal matters, both civil and criminal. The conduct
of legal proceedings according to established rules
and principles for the protection and enforcement of
private rights, including notice and the right to a fair
hearing before a tribunal with the power to decide the
case.
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elements of the crime — Specific factors that define
a crime that the prosecution must prove beyond a
reasonable doubt in order to obtain a conviction: (1)
that a crime has actually occurred, (2) that the ac-
cused intended the crime to happen, and (3) a timely
relationship between the first two factors.

eminent domain — The lawful power to take private
property for public use by the process of condemna-
tion.

en banc — With all judges present and participating;
in full court.

enjoin — To require a person, by order of the court, to
perform or to abstain or desist from some act.

entrapment — The act of officers or agents of a
government in inducing a person to commit a crime
not contemplated by the person for the purpose of
instituting a criminal prosecution against the person.

equal protection of the law — The right of all persons
to have the same access to the law and courts and

to be treated equally by the law and courts, both in
procedures and in the substance of the law. It is akin
to the right to due process of law, but in particular
applies to equal treatment as an element of fundamen-
tal fairness.

equity — The body of principles constituting what is
fair and right.

error — A mistake by a judge in procedure or in
substantive law, during a hearing, during a trial, on
approving or denying jury instructions, on a judgment
not supported by facts or applicable law, or any other
step in the judicial process. If a majority of an appel-
late court finds an error or errors that affect the result,
or a denial of fundamental rights such as due process,
the appellate court will reverse the lower court’s error
in whole or in part, and remand (send it back) with
instructions to the lower court. Appeals courts often
find errors that have no prejudicial effect on the rights
of a party and are thus harmless error.

escheat — The reversion of property to the state when
no one is able to make a valid claim to it.

escrow — The delivery, often of money, into the hand
of a third person until the happening of a contingency
or performance of an agreed condition.

estoppel — The preclusion from alleging or denying
facts because a previous action, inaction, allegation,
or denial indicated that the contrary was true.



evidence — Every type of proof legally presented at
trial and allowed by the judge that is intended to con-
vince the judge and/or jury of alleged facts material to
the case. It includes the sworn testimony of witness-
es, both on direct and cross-examination, regardless
of who called the witness; the exhibits the court has
received, whether or not an exhibit goes to the jury
room; and any facts to which the lawyers have agreed
or stipulated or which the court has directed the jury
to find.

ex parte proceeding — A proceeding in which not
all parties are present or given the opportunity to be
heard.

ex post facto — (Latin for “after the fact.”) Refers

to laws adopted after an act is committed, making it
illegal, although it was legal when done, or increasing
the penalty for a crime after it is committed.

exclusionary rule — The rule that evidence secured
by illegal means and in bad faith cannot be introduced
in a criminal trial.

executor — A person appointed to carry out the di-
rections and requests and to dispose of the property
according to a will.

exhibit — A paper, document, or other article pro-
duced and exhibited to a court during a trial or
hearing.

expert evidence — Testimony regarding some sci-
entific, technical, or professional matter given by
experts, that is, by persons qualified to speak author-
itatively by reason of their special training, skill, or
familiarity with the subject.

expungement — The process by which the record of
criminal conviction is destroyed or sealed.

extenuating circumstances — Circumstances that
render a crime less aggravated, heinous, or reprehen-
sible than it otherwise would be. Such circumstances
ordinarily may be shown to reduce the punishment or
damages.

extradition — The surrender by one state to another
of an individual accused or convicted of an offense
outside its own territory and within the territorial
jurisdiction of the other.

F

fact finder — In a trial of a lawsuit or criminal prose-
cution, the jury (or the judge, if there is no jury), who
decides if facts have been proven.
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false arrest — Any unlawful physical restraint of an-
other’s liberty, whether in prison or elsewhere.

false imprisonment — Depriving someone of free-
dom of movement by holding a person in a confined
space or by physical restraint, including being locked
in a car, driven about without opportunity to get out,
being tied to a chair, or locked in a closet.

false pretenses — Misrepresentation of existing fact
or condition whereby a person obtains another’s mon-
ey or goods.

federal question jurisdiction — The exercise of fed-
eral court power over claims arising under the U.S.
Constitution, an act of Congress, or a treaty.

felony — A crime of a graver nature than a misde-
meanor; in Wisconsin, generally an offense punish-
able by imprisonment for more than one year.

felony murder — A rule of criminal statutes that any
death that occurs during the commission of a felony is
murder, and all participants in that felony or attempt-
ed felony can be charged with and found guilty of
murder.

fiduciary — A person holding the character of a trust-
ee, in respect to the trust and confidence placed in the
trustee and the scrupulous good faith and candor that
the position requires.

final judgment — The written determination of a
lawsuit by the judge who presided over the lawsuit
that makes rulings on all issues and completes the
case. A final judgment may be appealed to the court
of appeals by the losing party.

finding or finding of fact — The determination of a
factual question contributing to a decision in a case
by the finder of fact after a trial of a lawsuit. If a
judge has served as the sole finder of fact, the judge
is required to state on the record all facts that are
relevant to his or her decision.

first impression — Refers to a legal issue that has
never been decided by an appeals court within the
state and, therefore, there is no precedent for the court
to follow.

foreseeability — The reasonable anticipation of

the possible results of an action, such as what may
happen if one is negligent, or consequential damages
resulting from breach of a contract.

forfeiture — The loss of property, usually money, as a
result of a violation of civil law, for example, a traffic
regulation or municipal ordinance violation.
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frivolous claim — When a proponent can present no
rational argument based upon the evidence or law in
support of that claim or defense.

fruit of the poisonous tree — In criminal law, the doc-
trine that evidence discovered due to information found
through illegal search or other unconstitutional means
may not be introduced by a prosecutor.

G

gag order — A judge’s order prohibiting the attorneys
and the parties to a pending lawsuit or criminal prose-
cution from talking to the media or the public about the
case.

garnishment — A proceeding whereby a court may order
the property, money, or credits of a debtor in the posses-
sion of a third party (garnishee) applied to the debts of
the debtor.

general appearance — An attorney’s representation of a
client in court for all purposes connected with a pending
lawsuit or prosecution.

general damages — Monetary recovery in a lawsuit for
injuries suffered, for example, pain, suffering, inability
to perform certain functions.

general jurisdiction — Refers to courts that have no
limit on the types of criminal and civil cases they may
hear; all circuit courts in Wisconsin are courts of general
jurisdiction.

grand jury — A body of (often 23) people, who are
chosen to sit permanently for at least one month — and
sometimes one year — and who, in ex parte proceedings,
decide whether to issue indictments.

gross negligence — Carelessness that is in reckless
disregard for the safety or lives of others and is so great
it appears to be a conscious violation of other people’s
rights to safety. It is more than simple inadvertence, but
it is just shy of being intentionally evil.

guardian — A person who has been appointed by a judge
to take care of a minor child or incompetent adult (both
called “ward”) personally — a “guardian of the person”
who is responsible for all life decisions of the ward —
and/or to manage that ward’s financial affairs — a “guard-
ian of the estate.”

guardian ad litem — An attorney appointed by the court
to take legal action on behalf of a minor or an adult not
able to handle his or her own affairs. Duties may include
filing a lawsuit for an injured child, defending a lawsuit,
or filing a claim against an estate.
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H

habeas corpus — (Latin for “that you have the
body.”) In most common usage, a court order direct-
ed to the official or person detaining another, com-
manding the person to produce the prisoner or person
detained so the court may determine if such person
has been denied liberty without due process of law. A
writ employed to bring a person before a court, most
frequently to ensure that the party’s imprisonment or
detention is not illegal.

harmless error — An error by a judge in the conduct

of a trial that an appellate court finds is not sufficient

for it to reverse or modify the lower court’s judgment
at trial.

hearsay — Statements by a witness who did not see or
hear the incident in question but heard about it from
someone else. Hearsay usually is not admissible as
evidence in court.

holographic will — A testamentary instrument or will
entirely written, dated, and signed by the testator in
his or her own handwriting.

hornbook law — Lawyer jargon for a fundamental
and well-accepted legal principle that does not require
any further explanation, since a hornbook is a primer
of basics.

hostile witness — A witness who is subject to
cross-examination by the party who called him or her
to testify, because of his or her evident antagonism
toward that party as exhibited during direct examina-
tion.

hypothetical question — A combination of facts and
circumstances, assumed or proved, stated in such a
form as to constitute a coherent state of facts upon
which the opinion of an expert can be asked in a trial.

immaterial — A commonly heard objection to intro-
ducing evidence in a trial on the ground that it had
nothing substantial to do with the case or any issue
in the case. It also can apply to any matter (such as
an argument or complaint) in a lawsuit that has no
bearing on the issues to be decided in a trial.

impaneling — The act of selecting a jury from the list
of potential jurors, called the “panel” or “venire.”

impeachment of witness — The process of calling a
witness’s testimony into doubt through discrediting a



witness by showing that the witness is not telling the
truth or does not have the knowledge to testify as he
or she did.

implied contract — A contract in which the promise
made by one party is not expressly stated but may be
inferred from conduct or implied in law.

in camera — In chambers; in private. Usually refers
to a judge privately reviewing sensitive evidence, for
example, mental health records or trade secrets.

in camera inspection — A trial judge’s private consid-
eration of evidence.

in camera proceeding — A proceeding held in a
judge’s chambers or other private place.

in forma pauperis — (Latin for “in the form of a
pauper.”) Permission given by the court to a person to
file a case without payment of the required court fees
because the person cannot pay them.

in propria persona — (Latin “for one’s self.”’) Act-
ing on one’s own behalf, generally used to identify a
person who is acting as his or her own attorney in a
lawsuit. The popular abbreviation is “in pro per.”

inadmissible evidence — Evidence that, under the
established rules of evidence, cannot be admitted or
received in evidence.

incompetent — (1) Refers to a person who is not able
to manage his or her affairs due to mental disability or
sometimes physical disability. Being incompetent can
be the basis for appointment of a guardian or conser-
vator to handle his or her person and/or affairs. (2) In
criminal law, the inability to understand the nature of
a trial. In these cases, the defendant usually is insti-
tutionalized until such time as the defendant regains
sanity and can be tried.

incontrovertible evidence — Evidence introduced to
prove a fact in a trial that is so conclusive, that by no
stretch of the imagination can there be any other truth
as to that matter.

indeterminate sentence — An indefinite sentence of
“not less than” and “not more than” so many years,
the exact term to be served being afterward deter-
mined by parole authorities within the minimum
and maximum limits set by the court or by statute.
Indeterminate sentences have been replaced by
“truth-in-sentencing.”

indigent — Without sufficient income to afford a law-
yer for defense in a criminal case. If the court finds a
person is an indigent, the court must appoint a public
defender or other attorney to represent the person.

51

Wisconsin News Reporters’ Legal Handbook

inferior court — Any court subordinate to the appel-
late tribunal in a particular judicial system.

information — A written accusation of one or more
felony offenses brought by a district attorney after a
preliminary examination or after the defendant has
waived a preliminary examination.

initial appearance — A criminal defendant’s first
appearance in court to hear the charges read, to be
advised of his or her rights, and to have bail deter-
mined. The initial appearance is usually required by
statute to occur without undue delay. In a misdemean-
or case, the initial appearance may be combined with
the arraignment.

injunction — A mandatory or prohibitive order issued
by a court.

inquest — An investigation and/or a hearing held

by the county coroner when there is a violent death
either by accident or homicide, the cause of death is
not immediately clear, or mysterious circumstances
surround the death.

instruction — A direction given by the judge to the
jury concerning the law to be applied to the case in
hearing.

inter alia — Among other things or matters.

interlocutory appeal — An appeal that occurs before
the trial court’s final ruling on the entire case.

interrogatories — Written questions from one party
and served on an adversary, who must provide written
answers under oath; discovery procedure in prepara-
tion for trial.

intervention — A proceeding in a suit or action by
which a third person is permitted by the court to make
himself or herself a party to the suit or action.

intestate (adverb) — Without leaving a will (for exam-
ple, to die intestate).

intestate (noun) — One who dies without leaving a
will.

irrelevant evidence — Evidence not relating or appli-
cable to the matter in issue; not supporting the issue.

J

JIPS — (juvenile in need of protection and services)
Court proceedings involving a juvenile under the age
of 18 (1) whose parent signs a petition requesting the
court to take jurisdiction and is unable to control the
juvenile; (2) who is habitually truant from school or
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home; (3) who is a school dropout; (4) who is under
the age of 10 and has committed a delinquent (crim-
inal) act; or (5) who has been determined to be not
responsible for a delinquent act by reason of mental
disease or defect or who has been determined to be
not competent to proceed.

John Doe — (1) A fictitious name used in law to des-
ignate a person unknown. (2) In Wisconsin, a secret
investigative proceeding conducted before a judge
regarding alleged criminal conduct.

joint and several liability — A judgment for negli-
gence, in which each judgment defendant (one who
has a judgment against him or her) is responsible for
the entire amount of the judgment but only if he or
she was 51 percent or more causally negligent.

judgment — The official decision or decree of the
court upon the rights and claims of the parties. A
court’s final determination of the rights and obliga-
tions of the parties in a case. Usually but not always
synonymous with “final judgment.”

judgment not withstanding the verdict — (J.N.O.V.)
Reversal of a jury’s verdict by the trial judge when
the judge believes there was no factual basis for the
verdict or the verdict was contrary to law.

judicial administrative district — The geographical
divisions of the circuit courts within the state for the
purpose of administering the court system.

judicial lien — A lien obtained by judgment or other
judicial process against a debtor.

judicial notice — The authority of a judge to accept as
facts certain matters that are of common knowledge
from sources that guarantee accuracy or are a mat-
ter of official record, without the need for evidence
establishing the facts.

jurisdiction — A court’s power to decide a case or
issue a decree. A government’s general power to
exercise authority over all persons and things within
its territory.

jurisprudence — The philosophy of law; the science
of the principles of law and legal relations.

jury — A certain number of persons selected accord-
ing to law, sworn to inquire of certain matters of fact
and declare the truth upon evidence before them.
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law-of-the-case doctrine — A decision on a legal
issue by an appellate court establishes the law of the
case, which must be followed in all subsequent pro-
ceedings in the trial court or on later appeal.

leading question — A question asked of a witness by
an attorney during a trial, suggesting an answer or
putting words in the mouth of the witness. Leading
questions are permitted during the examination of a
hostile witness or cross-examination.

lesser-included offense — A crime that does not
require proof of any fact in addition to those that
must be proved for the crime charged and is usually
considered a less serious form of the crime originally
charged.

letters of administration — A document issued either
by the circuit court or the register in probate stating
the authority of the individual named to manage the
estate of a decedent.

levy — A seizure; the obtaining of money by legal
process through seizure and sale of property.

lien — An encumbrance upon property, usually as
security for a debt or obligation.

limitation — A certain time allowed by statute in
which a lawsuit must be brought (“statute of limita-
tion”).

lis pendens — (Latin for “a suit pending.”) A writ-
ten notice that a lawsuit has been filed that concerns
the title to real property or some interest in that real

property.

litigation — A judicial controversy. The process of
carrying on a lawsuit; a lawsuit.

litigious — A term referring to a person who constant-
ly brings or prolongs legal actions, particularly when
the legal maneuvers are unnecessary or unfounded.

long-arm statute — A law that gives a local state
court jurisdiction over an out-of-state company or
individual whose actions caused damage locally or to
a local resident. The legal test is whether the out-of-
state defendant has contacts within the state that are
“sufficiently substantial.”

M

magistrate — A term referring to a court commission-
er or a circuit judge when he or she presides over a
preliminary examination or John Doe hearing.



malfeasance — The commission of some act that is
prohibited by law (compare “misfeasance’).

malicious prosecution — A lawsuit instituted with
intention of injuring the defendant and without good
cause, and that terminates in favor of the person sued.

mandamus — (Latin for “we order.”) A writ that
orders an elected official, public agency, governmen-
tal body, or lower court to perform an act required by
law when it has neglected or refused to do so.

mandate — A judicial order from an appellate court
directing the lower court to enforce a judgment, sen-
tence, or decree.

mandatory release — Release from prison after two-
thirds of an indeterminate sentence has been served if
all other conditions have been met.

material evidence — Proof that is relevant and goes to
the substantial issues in dispute.

misdemeanor — An offense less serious than a felony,
generally punishable by fine or imprisonment of less
than one year.

misfeasance — A misdeed or trespass; the improper
performance of some act that a person may lawfully
do (compare “malfeasance”).

mistrial — An erroneous or invalid trial; a trial whose
result cannot stand because of lack of jurisdiction, im-
proper drawing of jurors, or disregard of some other
fundamental requisite. A trial that the judge brings to
an end without a determination on the merits because
of a procedural error or serious misconduct during the
proceedings; a trial that ends inconclusively because
the jury cannot agree on a verdict.

mitigating circumstances — A fact that does not con-
stitute a justification or excuse for an offense but that
may be considered as reducing the degree or moral
culpability.

moot — A moot case or a moot point is one not subject
to a judicial determination because it involves an ab-
stract question or a pretended controversy that has not
yet actually arisen or has already passed. Mootness
usually refers to a court’s refusal to consider a case
because the issue involved has been resolved before
the court’s decision, leaving nothing that would be
affected by the court’s decision.

motion in limine — (Latin for “at the threshold.”)
Refers to a motion brought before a trial begins to
resolve issues that do not require the attention of the
finder of fact.
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municipal courts — In Wisconsin, courts with territo-
rial authority confined to the city or community and
whose jurisdiction is limited to municipal ordinance
violations.

N

ne exeat — A court order that forbids the person to
whom it is addressed to leave the country, the state, or
the jurisdiction of the court.

negligence — The failure to do something that a
reasonable person guided by ordinary considerations
would do; or the doing of something that a reasonable
and prudent person would not do.

negligence per se — Negligence due to the violation
of a public duty found in a statute, administrative
rule, or regulation.

nolle prosequi — Motion by prosecutor to dismiss a
criminal complaint after it is filed; contains reasons
for dismissal. Often shortened to “nolle.”

nolo contendere — A plea sometimes used by defen-
dants in criminal cases, meaning literally “I will not
contest it,” but having the same effect as a guilty plea;
the plea cannot, however, be used as an admission in
other proceedings.

nominal damages — A small amount of money
awarded to a plaintiff in a lawsuit to show he or she
was right but suffered no substantial harm.

nominal party — One who is included as a party or
defendant in a lawsuit merely because the technical
rules of pleading require his or her presence in the
record.

notary public — A person authorized by law and
specially designated to administer oaths, certify and
authenticate specific documents, and perform other
prescribed acts.

nunc pro tunc — (Latin for “now for then.””) Refers to
acts done after the time they should have been done
but given retroactive effect.

o

objection — The act of taking exception to some
statement or procedure in trial; used to call the court’s
attention to improper evidence or procedure.
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of counsel — A phrase commonly applied to an attor-
ney employed to assist in the preparation or manage-
ment of the case, or its presentation on appeal, but
who is not the principal attorney of record. A lawyer
who is affiliated with a law firm, though not as a
member, partner, or associate.

offer of proof — A presentation made by an attorney
to a judge, outside the presence of the jury, to show
why evidence offered by the attorney is material or
relevant and will lead to evidence of value to the
lawyer’s client.

official reports — The publication of cumulated court
decisions of state or federal courts in advance sheets
and bound volumes as provided by statutory authori-

ty.

opinion — A judge’s written explanation of the deci-
sion of the court.

opinion evidence — Evidence of what the witness
thinks, believes, or infers in regard to a fact in dis-
pute, as distinguished from his or her personal knowl-
edge of the fact.

P

panel — (1) A list of jurors to serve in a particular
court or for the trial of a particular action; denotes
either the whole body of persons summoned as jurors
for a particular term of court or those selected by the
clerk by lot. (2) In the Wisconsin Court of Appeals, a
group of three judges assigned to decide a case.

paralegal — A nonlawyer who performs routine tasks
requiring some knowledge of the law and procedures
and who is employed by a law office or works free-
lance as an independent for various lawyers.

parole — The conditional release of a convict from
prison before the indeterminate sentence expires. If
conditions are observed, the parolee need not serve
the remainder of the sentence. With the implemen-
tation of truth-in-sentencing, the Wisconsin Parole
Commission was abolished for all sentences imposed
for crimes committed after Dec. 31, 1999.

parol evidence rule — If there is evidence in writing
(such as a signed contract) the terms of the contract
cannot be altered by evidence of oral (parol) agree-
ments purporting to change, explain, or contradict the
written document.

parties — The persons named as plaintiffs and defen-
dants in a lawsuit; or their counterparts in other legal
proceedings.
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party to a crime — A person involved in any manner
in the commission of a crime may be charged with
and convicted of the crime, although the person did
not directly commit the crime and the person who did
directly commit the crime has not been convicted or
has been convicted of some other degree of the crime
or of some other crime based on the same act.

per curiam — (Latin for “by the court.”) A decision
of an appeals court as a whole in which no judge is
identified as the specific author.

peremptory challenge — The challenge that the
prosecution or defense may use to reject a specified
number of prospective jurors without assigning any
cause. One of a party’s limited number of challenges
that need not be supported by any reason, although
a party may not use such a challenge in a way that
discriminates against a protected minority.

persistent offender — An individual who has been
convicted of three or more serious felony offenses. If
an individual is a persistent offender, he or she faces a
mandatory sentence of life imprisonment without the
possibility of parole or extended supervision.

personal recognizance — Release of a person from
custody without the payment of any bail or posting of
bond, upon the promise to return to court.

petition for review — A written request to the Wis-
consin Supreme Court to accept for review a decision
of the intermediate court of appeals. Under the con-
stitution, the Wisconsin Supreme Court has complete
discretion on whether to accept a case for review.

petit jury — The ordinary jury of 12 (or fewer) per-
sons for the trial of a civil or criminal case; so called
to distinguish it from a grand jury.

petty offense — A minor crime.

plain error — A mistake by the circuit or trial court
found by an appeals court to be very obvious and suf-
ficient to require reversal of the circuit or trial court’s
decision.

plaintiff — The person who brings an action; the party
who complains or sues and is so named on the record.

plea bargain — In criminal procedure, a negotiation
between the defendant and his or her attorney on one
side and the prosecutor on the other, in which the
defendant agrees to plead “guilty” or “no contest” to
some crimes, in return for reduction of the severity
of the charges, dismissal of some of the charges, the
prosecutor’s willingness to recommend a particular



sentence, or some other benefit to the defendant. A
judge is not bound to impose the sentence agreed
upon in the plea bargain or suggested by any person.

pleadings — The documents in which the parties in
a suit alternately present written statements of their
contentions, each responsive to that which precedes it
and each serving to narrow the field of controversy.

polling the jury — A practice in which the jurors are
asked individually whether they assented, and still
assent, to the verdict.

power of attorney — An instrument authorizing an-
other to act as one’s agent or attorney.

precedent — An adjudged case or court decision
furnishing an example or authority for an identical or
similar later case on a similar question. Judges will
generally “follow precedent” — meaning that they use
the principles established in earlier cases to decide
new cases that have similar facts and raise similar le-
gal issues. A judge will disregard precedent if a party
can show that the earlier case was wrongly decided
or that it differed in some significant way from the
current case.

prejudicial error — Synonymous with “reversible
error”’; an error that warrants the appellate court to
reverse the judgment before it.

preliminary hearing — Synonymous with “pre-
liminary examination”; the hearing given a person
charged with a crime by a magistrate or judge to
determine whether there is “probable cause” that the
person committed the crime and should be held for
trial. In federal court, an indictment removes the right
to a preliminary examination.

preliminary injunction — A court order made in the
early stages of a lawsuit that prohibits the parties
from doing an act that is in dispute, thereby maintain-
ing the status quo until there is a final judgment after
trial.

preponderance of evidence — Greater weight of evi-
dence, or evidence that is more credible and convinc-
ing to the mind, not necessarily the greater number of
witnesses; the standard of proof usually required in
civil actions.

presentence investigation report — A probation
officer’s detailed account of a convicted defendant’s
educational, criminal, family, and social background
conducted at the court’s request as an aid in passing
sentence.
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presiding judge — In circuits with two or more circuit
judges and in each district of the court of appeals,

the judge, selected by the chief judge, responsible for
supervising the business of the courts.

pretrial conference — A meeting of the judge and
lawyers to plan the trial, to discuss which matters
should be presented to the jury, to review proposed
evidence and witnesses, and to set a trial schedule.
Typically, the judge and the parties also discuss the
possibility of settlement of the case.

privity — Direct, mutual, or successive legal relation-
ship of one person to another.

pro bono — (Latin for “for the public good.”) Legal
work performed by attorneys without pay to help peo-
ple with legal problems and limited or no funds, or

to provide legal assistance to organizations involved
in social causes such as environmental, consumer,
minority, youth, domestic violence, and educational
organizations and charities.

pro hac vice — (Latin for “this time only.”) The
phrase refers to the application of an out-of-state
lawyer to appear in court for a particular trial, even
though the lawyer is not licensed to practice in the
state in which the trial is being held. The application
is usually granted, but the court usually requires asso-
ciation with a local attorney.

pro se — (Latin for “oneself,” on one’s own behalf.)
Representing oneself in a court proceeding without
the assistance of a lawyer.

probable cause — A constitutionally prescribed stan-
dard of proof; a reasonable ground for belief in the
existence of certain facts.

probate — Specifically, the act or process of proving
the validity of a will in court; generally, all matters
handled by a probate court.

probation — In modern criminal administration,
allowing a person convicted of an offense to retain his
or her liberty under a suspension of sentence, during
good behavior, and generally under specified condi-
tions including the supervision or guardianship of a
probation officer.

procedural law — The rules for conducting a lawsuit;
there are rules of civil procedure, criminal procedure,
evidence, bankruptcy, and appellate procedure.

punitive damages — Damages awarded in addition to
actual damages when the defendant acted with reck-
lessness, malice, or deceit.
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quash — To overthrow; to vacate; to annul or void (for
example, to quash a summons or indictment).

quasi judicial — Of a judicial nature; used to describe
the actions of public administrative officers who are
required to investigate facts and draw conclusions
from them as a basis for their official actions.

question of fact — In a lawsuit or criminal prosecu-
tion, an issue of fact in which the truth or falsity (or a
mix of the two) must be determined by the “finder of
fact” (the jury or the judge in a nonjury trial) in order
to reach a decision in the case.

question of law — In a lawsuit or criminal prosecution
an issue that only relates to determination of what the
law is, how it is applied to the facts in the case, and
other purely legal points in contention. All “questions
of law” arising before, during, and sometimes after a
trial are to be determined solely by the judge.

qui tam action — (Latin for “who as well.”) A lawsuit
brought by a private citizen against a person or com-
pany who is believed to have violated the law in the
performance of a contract with the government or in
violation of a government regulation, when there is a
statute that provides for a penalty for such violations.
Qui tam suits are brought for “the government as well
as the plaintiff.” In a qui tam action, the plaintiff acts
as a private attorney general and will be entitled to a
percentage of the recovery of the penalty (which may
include large amounts for breach of contract) as a
reward for exposing the wrongdoing and recovering
funds for the government.

quid pro quo — What for what; a fair return or con-
sideration.

quo warranto — A writ or order issuable by the State,
through which it demands an individual to show by
what right he or she exercises an authority that can
only be exercised through grant or franchise emanat-
ing from the State.

R

reasonable doubt — An accused person is entitled to
acquittal if, in the minds of the jury, guilt has not been
proved beyond a “reasonable doubt”; that state of
mind of jurors in which they cannot say they feel an
abiding conviction as to the truth of the charge.

rebuttal — The introduction of contrary evidence;
the showing that statements of witnesses as to what
occurred is not true; the stage of a trial at which such
evidence may be introduced. In court, contradiction
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of an adverse party’s evidence; the prosecutor’s final
closing argument presented after the defense coun-
sel’s closing argument.

recognizance — A recorded obligation entered before
a court, to do some act such as to appear in court at a
particular time or pay a specified sum in penalty for
default.

record — All the documents and evidence plus tran-
scripts of oral proceedings in a case.

recuse — The process by which a judge voluntarily
disqualifies himself or herself from hearing a case
because of a conflict of interest or other good reason.

redirect examination — Examination of a witness
that follows cross-examination and is exercised by the
party who first examined the witness.

referee — A person to whom a cause pending in a
court is referred by the court to take testimony, hear
the parties, and report to the court; an officer exercis-
ing judicial powers for a specific purpose.

remand — An appeals court may return a case to the
trial court for further action if it reverses the judgment
of the lower court.

remittitur — (1) In a civil lawsuit, a judge’s order
reducing a judgment awarded by a jury. (2) In appel-
late practice, an appeals court’s transmittal of a case
back to the trial court so that the case can be retried
or an order entered consistent with the appeals court’s
decision.

removal, order of — An order by a court directing the
transfer of a cause to another court. The transfer of a
person arrested in one federal district to the district

in which the charges are pending; the transfer of an
action from state to federal court.

replevin — An action for the recovery of a possession
that has been wrongfully taken.

reply — When a case is tried or argued in court, the
argument of the plaintiff in answer to that of the de-
fendant; a pleading in response to an answer.

res ipsa loquitur — (Latin for “the thing speaks for
itself.”) A doctrine of law that one is presumed to

be negligent if he, she, or it had exclusive control of
whatever caused the injury even though there is no
specific evidence of an act of negligence, and without
negligence the accident would not have happened.

respondent — The party against whom an appeal is
taken, usually the prevailing party in the lower court.



rest — A party is said to “rest” or “rest the case” when
the party has presented all the evidence he or she
intends to offer.

reverse — The act of an appellate court setting aside
the decision of a trial court.

reversible error — A legal mistake at the trial court
level that is so significant that the judgment must be
reversed by the appellate court.

S

search warrant — A judge’s written order authorizing
a law enforcement officer to conduct a search of a
specified place and to seize evidence.

sentencing guidelines — A set of standards for de-
termining the punishment that a convicted criminal
should receive based on the nature of the crime and
the offender’s criminal history.

sequester — To separate. Sometimes juries are sepa-
rated from outside influences during their delibera-
tions.

sharp practices — Actions by an attorney using mis-
leading statements to opposing counsel or the court,
denial of oral stipulations previously made, threats,
improper use of process, or tricky and/or dishonor-
able means barely within the law.

show cause order — An order of the court, also called
an order to show cause or OSC, directing a party to a
lawsuit to appear on a certain date to show cause why
the judge should not issue a specific order or make a
certain finding.

sidebar — A conference between the judge and law-
yers, usually in the courtroom, out of earshot of the
jury and spectators.

special damages — Out-of-pocket costs incurred
directly as the result of the breach of contract, neg-
ligence, or other wrongful act by the defendant.
Special damages can include medical bills, repairs
and replacement of property, loss of wages, and other
damages that are not speculative or subjective. They
are distinguished from general damages, in which
there is no evidence of a specific dollar figure.

special master — A master appointed to assist the
court with a particular matter or case.

special verdict — A series of questions on the issues
of fact in a lawsuit that require the jury’s deliberation
and answer in accordance with the court’s instructions
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on the application of the law to those facts. After re-
ceipt of the special verdict, the judge will then render
the judgment.

standing — The legal right to bring a lawsuit. Only a
person with something at stake has standing to bring
a lawsuit.

stare decisis — (Latin for “to stand by a decision.”)
The doctrine that a trial court is bound by appellate
court decisions on a legal question that is raised in the
lower court. Reliance on such precedents is required
of trial courts until such time as an appellate court
changes the rule, because the trial court cannot ignore
the precedent (even when the trial judge believes it is
“bad law”).

state’s evidence — Testimony given by an accomplice
or participant in a crime, tending to convict others.

status conference — A pretrial meeting of attorneys
before a judge to inform the court as to how the case
is proceeding, what discovery has been conducted,
any settlement negotiations, probable length of trial,
and other matters relevant to moving the case toward
trial.

statute — The written law; legislatively enacted law.

statutory construction — Process by which a court
seeks to interpret the meaning and scope of legisla-
tion.

stay — A stopping or arresting of a judicial proceeding
by order of the court.

stipulation — An agreement by attorneys on oppo-
site sides of a case as to any matter pertaining to the
proceedings or trial. Before a stipulation is binding,
it must be in writing and signed by the parties and/or
attorneys or it must be placed on the record.

subpoena — A writ commanding a person to appear
before a court or other tribunal subject to a penalty
for failing to comply.

subpoena duces tecum — A subpoena ordering a
witness to appear and to bring specific documents or
records.

substantive law — The law that establishes principles
and creates and defines rights and limitations under
which society is governed, as differentiated from
“procedural law,” which sets the rules and methods
employed to obtain one’s rights and, in particular,
how the courts are conducted.
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summary judgment — A decision made on the basis
of statements and evidence presented for the record
without a trial. It is used when it is not necessary to
resolve any factual disputes in the case. Summary
judgment is granted when — on the undisputed facts
in the record — one party is entitled to judgment as a
matter of law.

summons — A court order directing the sheriff or
other officer to notify the named person that an action
has been commenced against the person in court and
that he or she is required to appear, on the day named,
and answer the complaint in such action.

supersedeas — A court order containing a command
to halt legal proceedings, such as the enforcement of
a judgment pending an appeal.

T

talesman — A bystander in a court summoned to act
as a juror.

temporary restraining order — A provisional order
of a court to keep conditions as they are until there
can be a hearing in which both parties are present.

testator — One who makes or has made a will.

testimony — Evidence given by a witness under oath;
as distinguished from evidence derived from writings
and other sources.

tort — An injury or wrong committed, either with or
without force, to the person or property of another.

tortfeasor — A person who commits a tort (civil
wrong) either intentionally or through negligence.

transcript — The official written record of all testimo-
ny in a trial or hearing.

truth-in-sentencing — A sentencing system under
which individuals who are convicted of felonies after
Dec. 31, 1999, are subject to a determinate sentence
consisting of a period of confinement followed by

a period of extended supervision under conditions
established by the court and a probation and parole
agent. Under truth-in-sentencing, the parole commis-
sion is abolished and inmates are not credited “good
time.” The truth-in-sentencing system replaced the
indeterminate sentencing system.
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U

ultra vires — Acts beyond lawful authority.

United States Attorney — A lawyer appointed by the
President to represent, under the direction of the U.S.
Attorney General, the federal government in civil and
criminal cases in federal court.

United States District Court — A federal trial court
having jurisdiction within its judicial district.

United States Magistrate Judge - A federal judicial
officer appointed by the district court who hears civil
and criminal pretrial matters and conducts civil trials
and criminal misdemeanor trials upon consent of the
parties. Duties may vary with the specific needs of
each judicial district.

unlawful detainer — The unjustified possession of
real estate without the consent of the owner or other
proper person.

usury — The charging of more interest for the use of
money than the law allows.

\'

vacate — For a judge to set aside or annul an order or
judgment that the judge finds was improper.

venire — Technically, a writ summoning persons to
court to act as jurors; popularly used as meaning the
body of names thus summoned.

veniremen — Members of a panel of jurors.

venue — The particular district, city, or geographical
area in which a court with jurisdiction may hear and
determine a case.

verdict — A conclusion, as to fact or law, that forms
the basis for the court’s judgment.

voir dire — (French for “to see to speak.”) The ques-
tioning of prospective jurors by a judge and attorneys
in court. Voir dire is used to determine if any juror is
biased and/or cannot deal with the issues fairly, or if
there is cause not to allow a juror to serve.

w

waiver of immunity — A means authorized by
statutes by which a witness, in advance of giving
testimony or producing evidence, may renounce the
fundamental right guaranteed by the Constitution that
no person shall be compelled to be a witness against
himself or herself.



weight of evidence — The inclination of the greater
amount of credible evidence offered in a trial to sup-
port one side of the issue rather than the other.

willful — A willful act is one done intentionally as
distinguished from an act done carelessly or inadver-
tently.

wiretap — Electronic or mechanical eavesdropping
to listen to private conversations done by law en-
forcement officers under court order. Wiretapping is
regulated by federal and state law.

with prejudice — The term, as applied to an order
dismissing a case, is as conclusive of the rights of the
parties as if the action had been prosecuted to a final
adjudication.
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without prejudice — A dismissal without prejudice
allows a new suit to be brought on the same facts
giving rise to the first case.

witness — One who testifies to what he or she has
seen, heard, or otherwise observed.

writ — An order issuing from a court of justice and
requiring the performance of a specified act or giving
authority and commission to have it done.

writ of attachment — A court order directing a sheriff
to seize property of a defendant that would satisfy a
judgment against that defendant.

writ of coram nobis — (Latin for “in our presence.”)
An order by a court of appeals to a court that rendered
judgment requiring the trial court to consider facts not
on the trial record that might have resulted in a differ-
ent judgment if known at the time of trial.
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Need a lawyer’s perspective on a story?

The State Bar of Wisconsin’s public affairs team can refer you to on of our nearly
24,000 lawyer members. Whether seekinggeneral or specific legalinformation, we
can connect you withexpert legal advisers to help you meet your deadline.

Looking for background information?

Check out the State Bar website for news articles
and press releases, www.wisbar.org

For more information, call a State Bar Communications team member
at (800) 444-9404, ext. 6025, or publicrelations@wisbar.org
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