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STATE OF WISCONSIN
SUPREME COURT

In the Matter of:

The Petition of the Wisconsin Association of Criminal Defense Lawyers, the
Wisconsin Association of Justice, Francis W. Deisinger, Paul G. Swanson, Christopher
E. Rogers, Dean A. Strang, Jerome F. Buting, Louis B. Butler, Janine P. Geske, John
A. Birdsall, Henry R. Schultz, Keith A. Findley, Franklyn M. Gimbel, Walter F. Kelly,
Peggy A. Lautenschlager, John T. Chisholm, Kelly J. McKnight, E. Michael McCann,
Daniel D. Blinka, James M. Brennan, Ben K. Kempinen, John S. Skilton, James C.
Boll, Ralph M. Cagle, Robert R. Gagan, Diane S. Diel, Thomas S. Sleik, Gerald W.
Mowris, Gerald M. O’Brien, Jon P. Axelrod, Michael J. Steinle, Howard A. Pollack,
Thomas R. Streifender, Joseph E. Tierney, Christy A. Brooks, for an amendment to
Supreme Court Rule 81.02 changing the hourly rate of compensation for court-
appointed lawyers to $100/hour, indexing that rate to annual cost of living
increases, and specifying that the payment of an hourly rate less than the rate set
forth in Supreme Court Rule 81.02 for legal services rendered pursuant to
appointment by the State Public Defender under Wisconsin Statutes section 977.08
1s unreasonable. :
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Overview, {Juna 2007).° The peatibiconers  sulmmd

=3 a supplementcal

filing on Septawbey 29, 2010, wvesponding Lo certain writtsn guastions

from the ocourtl. Wyibten comments from interested partiss were also
receivead,
on o Hoverber @, 2010, the court conductad a public hsaring on

this petition.” Abtorney John Skilton presented the patition and a

number of individuals spoke regarding the peticion.” 1he rtestipony

i

[

sented Co tha court wag

Pt

Ty 17
o

ocguent and very informative. AL

the ansuing opesn administration confersnece the court digoussed the

matter ac Langth.

Thi pebition requives an  understanding  of  the souatiwnes

]

complicabed interplay of statutes and  yules Uthat govern which

defendants are sufficiently indigent to gualify for representation,

Bll of these documsnis avallabla on the court's Web site

At wwy, wicourls.gov/scrules,

£ L wan  schaduled for public hearing on
1%, 2010, Tmmediacely prior Lo the start of the public
hearing on October 19, 2010, the Stabe Capitol bullding was avacuaced
by Capitol Police for a peXi weral hours. Az a vesult tha
administrative conference was cancall e mattey was veschaduled
and conducead on Hovember o, 2010,

iod of

rieberty, Dave Jones, Ray
Jehr Birvdsall, and Hank

“ actornevs  Dean  Strang.
Dall'Ostro, John  Bhbott,
gohultz spoke in support of the perition.  Caric Esqueda, Dane County
Clerk of Ciroult Court, sxpressed concsrn about the proposed use of
fhe Congumer Price Index as a basis L[or future rate increases.  Sava
Diedrick of the Wisconsin Counties Asaooiation,  HMark MWadium, &
lobbyist for Outagamis COunty, and  John Barrett, Milwauk=ze County
~lerk of Cirguit Court, all the petitlion.
Artornay al Smitch advissd of the State

roois no forma

Pyinlic
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SPIF stafi attowneys cannot represant ali the people who
are cntitled to sation. The law provides vhat if Che 3PD haw
a conflict of or is otherwise unaple to repressnt  an
gligible indigent delfsndant, ths SPh will appoint and pay fo 2
private  attorney Lo provide  repressntatcion, Sae Wiy Stat

G705 (4 (1), (4, (Guwy; 977.o0s{5) {x); 977.07 977,08 . "

e budge constbraints  imposzed  on the  SPD, privats
currencly harndie proximately A0%-45% o all

Sae

Thess appointed lawys paid hour .’

W
ot

aye $40 perx

2

Becauge

ATTOTNEYS

indilgent

Wig, Stat

% 997,08, This is the same ralbe Wisconsin paild privale attorneys for
these smarvices 1% vyears ago and only 35 wore per hour than the

criginal rate 1978, over thirty

thi nat

advised that 5 15 bhe lowest

such hourly vats

By COMmparison, Aur i ng the same rime Span i he

compensation for attovrnevs souving in the federal systewn

565 {20La) .,

Lrom

has

Via

ion.

n

rat v

Q

Aoubled

The legistature reguires Chat the SPD handle 67% af all felony
and djuvenile indigenc representation, and the private bayr Cherefors
ne wore than 23% of indigent clients in chose cases Wis., Stab
5 977.08{5) {)

Tn 1873, when the lag ture slad he 8PD's role n

gireult cou*LJ, for appoin
vas 835 (325

25
privace bar

l

inhcourt Eipee and 540

for

compensation Lo

1ﬁgialatnrm

32}

i

vad lawyer
increaseaed
for out-of-

court time: travel Lime remained unchanged at S25. Howaver, dn 1885,
the legislavure raduced the idn-courf rate to crea vbe a uniform 540
hourly rvate, Mhb 428 hourly rate fov nravel remained unchanged. Tha

1995,

changsd since

not

rate has

:
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Loy, LO-n3

thius  rogquired counsal at
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reimburze courl-appolnte

the 570 per hour ra
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Lhan the rate

services  renderad  pursuant  to  appointment by the  sta
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T8 ORDERED bhat the petition is denied,

Justica David T. Progsger congurs in the vesult,

Dated at Madison, Wisconsin, this éth day of July, 2011

. _.*/’ . y
L / S

P S G
Jotal Voeller

Acting Cleric of Suprvems (ourt

-
fa)
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e National Association of Criminal Defense Lawyers (NACDL) 1s the

preeminent organization in the United States advancing the goal of the criminai

defense bar to ensure justice and due process for persons charged with a crime
or wrongduoing. NACDL's core mission is 1o Ensure justice and due process for persons
accused of erime ... Fosier the integrity, independence and experiise of the eriminal
defense profession ... Promole the proper and fair adminisiration of criminal justice,

Founded in 195%, NACDL has a rich history of promoting cducation and reform
through steadfast support of America’s criminal detense bar, amicus curiae advocacy,
and myriad projects designed to saleghard due process rights and promote a rational and
| humane criminal justice systenm. NACDL's approximately 9,500 direct members —
and morce than 90 state, local and international altiliates with an additional 40,000
members — include privale criminal defense lawyers, public defenders, active U.S,
military defense counsel, and law professors committed to preserving fairness in
America’s criminal justice system. Representing thousands of criminal defense
altorneys who know firsthand the inadequacies of the cwrent system, NACDL is
recognized domestically and internationally for its expertise on eriminal Jjustice policies
and best practices.

The research and publication of this report was made possible through the support o f
the Foundation for Criminal Justice and its contributors, including individuals, the Open
Society Foundation and the Ford Foundation,

[For more information contact:
PAATIONAL ASSOTATION OF
CRipal A IDEFENSE LAWYERS
1660 L Street NW, 12th Floor
Washington, DC 20036
202-872-8600

www.nacdl.org

This publication is available onlinc at

I

dvenraneaLor/eidrann
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‘e Foundation Tor Criminal Justice (FCI) is organized lo preserve and promote

the core valucs of America’s criminal justice system guarantced by the

Constitution — among them due process, freedom from unreasonable search and
seizure, fair sentencing, and access to elfective counsel. The FCI pursues this goal by
secking grants and supporting programs to educate the public and the legal profession
on the rolc ol these rights and values in a free sociely and assist in their preservation
throughout the United States and abroad.

The Fourdation is incorporated in the District of Columbia as a non-protit, 30H{c)(3)
corporation. All contributions to the Foundation arc tax-deductible. The affairs of the
Foundation arc managed by a Board of Trustees that possesses and excrcises atl powers
granted to the Foundation under the DC Non-Profit Foundation Act, the Foundation’s
own Articles of Incorporation and its Bylaws.

For morce information contact:
COUMBATION FOR ©RIPATNAL FUSTICE
1660 L Street NW, 12th Floor
Washington, DC 20036

202-872-8600

www.nacdl.org/foundation
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s teport was preparcd by John P Gross, Indigent Defense Counsel for the
National Association of Criminal Defense Lawyers,

The author would like to thank the following NACDL staff for their carclul editing
and helpful suggestions: Norman Reimer, Exccutive Director; Kyle O’Dowd,
Associate Exccutive Director for Policy: and Quintin Chatman, Editor of The
Champion magazine. The author would also like to thank NACDL law clerk Mclissa
Baldwin Tor her legal research on assigned counsel compensation rates. The author
wishes (o acknowledge Cathy Ziomek, NACDL Art Director, for Lhe design of the
report.

The author also wishes to thank the members of NACDLs Indigent Delense
Conunittee for their support ol this project.
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e Tack of adequate compensation lor assigned counsel is 4 serious threat to out

criminal justice system. Our adversarial system cannol function properly when

defonse attorneys are impeded from providing adequate representation. Low hourly
wages combined with caps on fees undermine the right te counsel guaranieed by the Sixth
Amendment.

Low hourly wages lor assigned counsel in eriminal cascs reinforce the idea that we have
two criminal justice systems, onc for the wealthy and one for the poor. This disparity vi-
olates the principle that everyonc in this couniry stands equal before the law. Statutory
caps on the already low court-appointed fees are an additional impediment to the repre-
sentation of the indigent aceused. These caps result in attorneys carning less per hour the
more they work on a client’s case. This type of financial disincentive creates a contlict of
inferest lor delense attorneys and undermines the confidence of the accused and the pub-
fic in our criminal justice system. While the vast nyajority of assigned counsel zealousty
represents their elients, inadequate compensation substantially reduces the number of at-
toreys willing to represent indigent defendants and diminishes the overall quality of rep-
resentation,

The provision of counsel al state expense is 4 necessary predicate 10 a lawlyl prosecution
of an accused who cannot atford his own attorney. The attormeys who represent the indi-
gent in our nation’s criminal courts perform an invaluable service without which, the erim-
inal justice system would collapse. Yet in many instances, states pay hourly wages that do
not even cover the costs incurred by the attorneys during the course of representation. When
states refuse to adequately compensate assigned counsel, they fail to discharge their con-
stitutional ebligation 1o the accused.

The right to counscl is a fundamental American right. When slales fail to adequately com-
pensate assigned counscl, they discourage the active participation ol the private bar inin-
digent defense, which causcs cxcessive caseloads for public defendet organizations.
NACDL's 50-State Survey of Assigned Counsel Rates documents the current funding lev-
el for assigned counsel across the nation. Itis a guide for the defense bar, assigned coun-
scl plan administrators and government officials in all three branches who must determine
compensation rates for assigned counsel. As we celebrate the 50" anniversary of the
Supreme Court’s decision in Gideon v. Waimvright, the information contained in the sus-
vey shoutd provide the impetus for the reform of our nation’s assigmed counsel systems
so that every detendant stands cqual before the law irrespeetive of financial status.

Steven D. Benjamin
President, NACDL

EXHIBIT 2

Gideon at 50: A Three-Part Examination of Indigent Defense in America
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Governments, both state and federal, quite properly spend vast
sums of money to establish machinery to try defendants ac-
cused of crime. Lawyers to prosecute are everywhere deemed
essential to protect the public’s interest in an orderly society.
Similarly, there are few defendants charged with crime, few in-
deed, who fail to hire the best lawyers they can get to prepare
and present their defenses. That government hires lawyers to
prosecute and defendants who have the money hire lawyers
to defend are the strongest indications of the wide-spread be-
lief that lawyers in criminal courts are necessities, not luxuries.

Gideon v. Wainwright, 372 U.S. 335, 344 (1963)

¢ his 50-state survey ol assigned counsel rates identifics the current hourly rates paid

{0 private attorneys who represent the indigent in criminal cases as well as the max-

imum fee that can be carned by those attorneys.” The Tast comprehensive survey of

assigned counsel rates was undertaken by the Spangenberg Group a decade ago and was
limited 1o the rates of compensation paid in non-capital folony cases.® This survey includes
data on assigned counsel rates for both misdemeanor and non-capital felony cases. While
some jurisdictions rely primarily on public defender organizalions to provide representa-
tion to the indigent, private assigned counsel plays a signilicant and critical role m the
proper functioning of a public defease delivery system. The ABA Ten Principles of @ Public
Delivery Svstem calls for the active participation ol the private bar, even in arcas where the

Part | — Rationing Justice; The Underfunding of Assigned Counsel Systems
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caseload is sufficiently high to warrant the cs-
tabfishment ot a public defender’s office. Private
attorneys must be available to handle cases
where the public defender’s oftice hus a conflict
and to handle cascs when public defender case-

laads become exgessive.”

A public defense delivery system can take a num-
ber of forms: a full-time public defender’s office,
an assigned counsel plan, or contracts with indi-
vidual attorneys. Whalever form it takes, a key
componcent to the success of that system is adequate
compensation for the attorneys who represent the
indigent. While public defenders are typicatly full-
time salaricd employees, assigned counsel pro-
grams use private attorneys who
represent indigent defendants but also
maintain a private practice. Inadequate
compensation for assigned counscl
discourages the participation of the
private bar and ultimately reduces the
effcetiveness of a public defense de-
livery system. In some cases, inade-
quate compensation may induce
attorneys to accept more clients than
they can cffectively represent in order

to maintain their practices.

Stales employ several different methods to com-
pensale assigned connsel: hourly rates that can
vary depending on the seriousness of the charge
or whether the work is performed in or out of
court; flat fees that vary based on the seriousness
ol'the case; fees for speeilic events that take place
such as a guilly plea, a hearing or a trial: or [Mat
fee contracts that cequive the altorney fo represent

an entire ¢lass ol defendants.

This survey reveals the staggeringly low rates of
compensation for assigned counsel across the na-
tion. A combination of tow hourly wages com-
bined with limits on the amount ol compensation
make it difTicult, i not impossibie, for members of
the private bar to actively parlicipate in assigned
counsci systems. The average rate of compensa-
tion for felony cascs in the 30 states that have es-
tablished a statewide compensation rate is less than
$65 an hour, with some states paying as little as
$40 an hour. Thal rate of compensation does not
take info account the various overhead costs asso-
ciatedt wilth the practice ol faw, which include the
costs of reference matorials, office equipment, rent,
travel, malpractice insurance and, for most young
attorneys, student loans. The 2012 Survey of Law
Firm Economics by ALM Legal Intelligence esti-
males that aver 50 percent ol revenue generated by

attorneys goes (o pay overheud expenses,

EXHIBIT 2
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Compensation rates {or assigned counsel are sct
in onc of three ways: (1) uniform rates set by
statule, regulation or vule, (2) rates sct at the dis-
cretion of the presiding judge on a case-by-casc
basis, or (3) through a contract between the state
or a statc agency and a privale atomey.
Determining the hourly rate of compensation be-
comes difficult when the discretion lo award
compensation rests in the hands of the trial judge.
It is also difficul( to determine an hourly rate of
compensation when aftorneys eater into Hat fee
contracts, since the number of cases handled dur-
ing the fength of that contract may vary consid-
erably. Another obstacle to collecting accurale
data on assigned counsel rates is that many states
do not employ statewide indigent defense deliv-
ery systems but instead delegate the responsibil-
ity to individual countics. In these cases, assigned
caunsel rates may vary widely within a state.
Despite these obstacles, a review of the existing
statewide hourly rates as well as the limitations
imposed on the amount of compensation reveals
indigent defense delivery systems that fail to ad-

equately compensale assigned counsel.

Uniform Nates et by Statute,
peaulation or Rule

Unilorm hourdy rates have been established
in 30 stales: Alabama, Alaska, Arkansas,
Colorado, Connecticut, Delaware, Hawaii,
Indiana, lowa, Kansas, Maine, Maryland,
Massachusctts, Montana, Nevada, New
Hampshire, New Jersey, New York, North
Carolina, North Dakota, Ohio, Oregon,
Rhode
Dakota, Tennessee, Vermont, West Virginia,

[sland, South Carolina, South

Wisconsin and Wyoming.

Part | — Rationing Justice: The Underfunding of Assigned Counsel Systems
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Maxtmum fees or caps have been established
in 26 states: Alabama, Alaska, Colorado,
Connecticut, Delaware, Florida, Hawaii, lowa,
I<ansas, Mainc, Maryland, Mississippi,
Nevada, New Hampshire, New Mexico, New
York. North Dakota. Ohio, Oklahoma, Rhode
South Tennessee,  Utah,

[sland, Carolina,

Vermont. Virginia and West Virginia.

Datss Derarminest by e el Couid

[n O states the trial court has discretion to award
counsel reasonable fees: Arizona, California,
[daho, Michigan, Mississippi, Pennsylvania,
Texas, Utah and Washington,

katzs Determined by Contract
Al lcast 20 states permit individual counties (o
enter into flat tee contracts with private attorneys:
Arizona, California, Connecticut, Florida, Georgia,
tliinois, lowa, Kentucky, Louisiana, Michigan,
Minnesota, Mississippi, Missouri, Nebraska, New
Mexico, Oklahoma, Pennsylvania, Texas, Utah

and Washington.

EXHIBIT 2
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Statfes WITH established
uniferm heurly rates

i

States WITHOUT
established uniform
hourly rates

= States where rates are
determined by the
TRIAL COURT

=: States with
established
MAXIMUM FEES
or CAPS

= $iates where rates are
defermined by CONTRACT
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Companaation Sysies

There are a number of problems with the current
syslems used by slates to compensale assigned
counsct. These problems hinder or disincentivize
appoitited counsel from providing cffective repre-
seitation. A combination of low hourly rates, lee
limitations and the use of {lat fees discourages at-
torneys from providing zealous representation and

can give rise Lo serious conflicls of interest.

Ui
The ABA Standards for Providing Defense

sonably Low oy |

Services call for “compensation at a reasonable
hourly rate™ as well as reimbursement

for “reasonable out-of-pocket ex-

neases.”™ The Federal Criminal
Justice Act curtently compensates at-
{orneys representing indigent defen-
dants in federal court atarate of $125
an hour and limits attorscy compen-
sation to $9,700 in the case of non-
capital felonies and $2,800 in the case
of migdemeanors.” No state comes
close to matching the Federal CIA
compensation rate. The average
hourly rale of compensation amaong

the 30 states that have an established

statewide rate of compensation is below $635 an
hour. Wisconsin has the lowest rate in the nation
al $40 an hour. Oregon pays attorncys 545 an
hour for all non-capital cases, including casces
where juveniles are charged with aggravated mar-
der. Alaska, Connccticut, Maine, Matyland,
Massachusctts, New Tersey, Ohio, Rhode [sland,
Tennessee and Vermont compensate assigned
counsel at a rate of $50 an hour for misdemeanor
cases where a defendant is typically facing up 1o

a year in jail il convicted.

A number ol states — Alaska, New Jersey, Ohio,
South Carolina, Tennessee and Virginia — pay a
lower hourly rate for work done out of court.
Over 80 years ago, the Supreme Court recognized
that a defendant in a criminal case “requires the
guiding hand of counsel at every step in the pro-
ceedings against him™ and not merely at trial.®
Despite that fact, states continue to undervalue
what are essential components of an adequate de-
fense such as client and witness interviewing,
Jegal research and the filing of discovery requests
and motions. In Tennessee, altorneys are paid $40
for work done outside of court, while court-ap-
pointed investigators are compensated at the

higher rate of $50 an hour.
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A decade ago, when declaring New York's statu-
tory scheme for compensating counsel to be un-
constituiional, one  court  found  that  the
wrreasonably low rate paid to counsel, $40 an hour
for in-court worl and $25 an hour for out-o{-court
work, “resulted in less than meaningful and cffee-
tive” representation.” This was caused by the fact
that attorneys did not “conduct a prompt and thor-
ough interview of the defendant; consult with the
defendant on a regular basis; examine the legal sul-
ficiency of the complaint or indictment seek the
defendant’s prompt pre-trial release; retain investi-
gators, social workers or other experls where ap-
propriate; file pre-trial motions where appropriate:
fully advisc the defendant regarding any plea

and only after conducting an investigation of

the law and facls; prepare for trial and court
appearances; and engage in appropriate pre-
sentencing advocacy. including seeking to
obtain the defendant’s entry into any appro-
priate diversionary programs.”™

States continue to use hourly rates that
have remained slagnant for years, Alaska
has had the same rate since 1986, West
Virginia since 1990, South Carolina since
1993 1994, In
Wisconsin, the hourly rate for assigned

and  Vermount since
counsel has only increased by 85 in the last 35
years. The howrly compensation rates for assigned
counse! have remained the same over the last
decade in 13 states: Alaska, Maine, Maryland,
Massachusetts, Nevada, New Hampshire, Now
Jersey. New York, Ohio, South Carolina,
Tennessee, Vermont and Wisconsin, To put that
level of rate stagnation inte perspective, the
Bureau of Labor Statistics Consumer Price Index
Calculator estimates that $1.00 in 2003 has the
same purchasing power ag $1.25 in 2013. Over
the last decade. states would have needed to raise
assigned counsel rates by 25 percent just to have

kept pace with the increased costs of living.

Part | —Rationing Justice: The Underfunding of Assigned Counsel Systems

Hourly rates [or court-appointed counscl that
have remained stagnant for a decade or fonger
simply fail to reficet current cconomic conditions.
South Dakota provides an example of fees keep-
ing pace with the changing cconemy: beginning
in the year 2000. flat tees were abolished and an
hourly rale o $67 was cstablished along with an
order that each year the loes would increasc inan
amount equal to the cost of Tiving increase that
state cmploycees received that year. Since the ini-
tial rate of $67 an houwr, the compensation rate has
increased to $84 an hour in 2013,

Urpreasonably Lo paodimugn Feas

Al least 26 states iMpose SONIE ¢ap oF maximum
fee on appointed counsel compensation even
though the ABA Standards for Providing Defense
Services recommend that assigned counsel “be
compensated for alf hours necessary to provide
quality legal representation,™ Fee caps have been
the subjeet of litigation in many states over the
years ancl have been invalidated on a number of
grounds. Courts in Florida, Michigan, New
Flampshire and Oklahoma have invalidated fee
caps on the ground that they unduly invade the

poweer of the courts to regulate the practics of faw
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West

Virginia!" and Towa' have pointed to the perverse

and judicial proceedings.' Courts in
gconomic incentives introduced into the eriminal
juslice system by lee caps when declaring them
invaiid, At other times. courts have inlerpreted
statutory limitations on fees as unenforceable,
since strict adherence to them would not permit

the effective assistance of counsel .

Despite these cases, the majority of states continue
to limit the amount of compensation that may be
carncd by assigned counscl, effectively rationing
justice.® The combination of hourly rates with fee
fimitations creates a finite amount of compensa-
ble time a lawyer can devote to a case, Any hours
worked that are beyond the cap effectively reduce
the hourly rate of compensation. It is important to
vecognize the relationship that exists between
hourly rates and fee Hmitations: by dividing the
hourly rate by the nraximum fee we arrive at the
maximum numbet of compensated hours avail-

able for assigned coutisel.

New York has an hourly ratc of compensation
[or misdeimcanors of $60 and a fee limitation of
52,400, which means there are 40 campensated
hours available for assigned counsel.’® Alabama
has an hourly rate of compensation for misde-

meanors of $70 but a fee Hmilation of $1,500,

which mceans (heve are approximately 21,43
compensated hours avaitable [or assigned coun-
sel. Colorado has an hourly rate of compensa-
of 8565
Hmitation of $1.000, which means there are

tion for misdemeanors and a fee
15.38 compensated hours available for assigned
counsel, Nevada has an hourly rate of compen-
sation for misdemeanors of $104, the highest of
all 50 states, but a fec limitation of $750, which
means there ave only 7.5 compensated hours
available for assigned counsel. What becomes
clear is that relatively high hourly rales are no
guaranlee of effective representation if there are

also unreasonably low fee limitations.

It should be noted that of the 26 states that im-
pose a cap or maximum fec on assigned counsel
compensation. 20 ol them permit that maximum
to he waived under special circumstances.'
However, cven in those states where there 1s a
“solt cap” on the level of attorney compensation.
these fec timitations undoubtedly have an im-
pact on the witlingness of judges and assigned
counse! program administrators to award addi-

tional compensation,

Fees and Flat Fee Contracts

Al least 20 states utilize [at fee contracts (o pro-
vide indigent defense services or pay a flaf rate
to assigned counsel based on the seriousness of
the charge. As previously noted, the use of [at
fee confracts makes it difficult to determinge the
-ate of assigned counsel compensation, These
types of contracts typically do not includce case-
load limitations, which calls into question
whether defense counsel’s workload can be con-
trolled in order to ensure quality representation
as required by the ABA Ten Principles of a
Public Delivery Systent,
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They also create perverse cconomic inceatives
since altorneys will be compensated the same
amount regardless of how much, or how little.
work they perform. Despite this fact, stales have
increasingly refied on flat fee contracts or com-
pensation schedules in order to control indigent
defense costs. Some examples of cusrent flat
rates for misdemeanor representation: Florida
$400, Connecticul $350, North Dakota $300,
New Mexico $180 and Virginia $158. The cur-
rent conpensation system for Wayne Counly,
Michigan (Detroit), aclually pays attorneys
based on specific events thal take place in court
with attorneys being compensated $200 wore
for a guilty plea than fora dismissal, In Florida,
appointed counsel is paid a flat fee of $2,500
when defending someone who could go to

prison for life.

Part | — Rationing Justice: The Underfunding of Assigned Counsel Systems

By il 4 onen !
R I R E EU o R S R B "
BLR SR e I T N

The first ol the ABA's Ten Principles of a Public
Defense Delivery Svsten is that the selection and
funding of assigned counsel be done independ-
ently from the judiciary. Despite that Fact, at least
9 states rely primary on the trial court judge to

determine u reasonable amount ol compensgation

for assigned counsel.

The issues identified above have troubling im-
plications for a public defense detivery system’s
ability o provide adequale representation,
Tnadequate compensation restricts the pool of at-
torneys willing to represent indigent defendants
and threatens the quality of indigent detense be-
cause of perverse cconomic incentives,'” 1 cre-
ates conflicts of interest for attorncys by
encouraging them to limit the amount of work
they perform on a case Jor an indigent client. A
stagnant hourly rate leads to a decrcase in the
overall number of attorneys willing to accept
court appeiniments. More experienced attorneys
refusc to participate in assigned counsel systems
that pay hourly rates far below the market rate.

Younger allorneys, who arc oflen burdened by

i
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student loans, never even consider joining the
defense bar.™ Even more froubling is the possi-
bility that Jow hourly rates will cucourage some
altorneys to accept more clients than they can
effectively represent in order (o make ends meet,
The result is an inadequate, inexperienced, over-
worked and inherently conflicted pool of attor-
neys accepting court appeintments in our

criminal courts.

Aid & Defender
Association’s Standards for the Administration

The National Legal
of Assigiied Counsel Fees makes it clear thal
there needs to be a reasonable rale of compen-
satton in order to ensure the quality of an as-
signed counsei system, The American Bar
Association's Ten Principles of a Public Defense
Delivery Svstem stresses the need for assigned
counsel compensation to be “a reasonable fee in
addition to actual overhead and expenses.”
Designation of an houtly rate, withoul consider-
ation of averhead expensces. is a haphazard and
flawed method of compensation. For example,
in 1996 court-appeinted counsel in lowa were
paid an hourly rate of $45, bul the mean ovet-
head expenses [or court-appointed counsel was
$36.75 an hour, resulting in an hourly rate ol

$8.75.7 10 2003, 1t was estimated that an attor-
ney working in New York City had hourly over-
head costs 0f $42.88, but the rate for appointed
counscl was only 540 for in-court work and $25
for oet-ol~courl work. Attorneys actually lost
moncy when handling assigned cases.™ Altman
Weil’s 2008 Survey of Law Firm Ecanontics ve-
ported that the annual overhead costs for smail
law firms, defined as those with 2 to § fawyers,
were $160,000 per lawyer, Assuming an altor-
ney was able to bill for 2,000 hours of work i a
year, thal would resull in an overhead rate of ap-
proximately $80 an hour. Aunother survey by
Altman Weil reported that law firm overhead hag
risen twice as fast as the consumer price dex
since 1985.%

Hourly rates combined with a maximum fee cap
lead to perverse incentives and conflicts of in-
terest. The consequence of setting a maximum
fee is that il unintentionally cstablishes the num-
ber of hours a lawyer “should™ work on the case.
This creates a conflict of interest for lawyers
once they have worked the maximam number of
hours available for compensation. Scveral courts
when adjudicating challenges to the adequacy of
compensation for appointed ceunsel have ree-
agnized this conlliet of interest. The Florida
Supreme Court stated the attorney’s right to fair
compensation and the delendant’s rights are “in-
extricably linked™ and “[t]he relationship be-
tween an attorney’s compensation and the
quality of his or her representation caunot be ig-
nored. It may be difficult for an attorney to dis-
repard that he or she may not be rcasonably
compensated for the fegal services provided due
to the statutory fee limit.™ The Supreme Court
of Towa stated that “low compensation pits 4
fawyer’s cconomic interest...against the inicrest

of the client in effective representation,”™
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A study done on Virginia's indigent defense sys-
tem concluded that unreasonably fow statutory
fee caps encourages assigned counsel to put in as
Little effort as possible on individual cases and the
low rate of compensation discourages many qual-
ilied, competent criminal defense fawyers [rom
handling court-appointed cases.® A similar study
of the indigent defense system in Pennsylvania
coneluded that flat fees paid to appointed counscl
could be a disincentive to effective preparation
and advocacy and that low compensation ratcs
create little incentive to develop expertise in crim-
inal defense.® A study which compared the ef-
fectiveness of defensc counsel in Philadelphia
concluded that low pay reduces the pool of attor-
neys willing to take appointments, makes doing
preparation uncconomical and the use of a flaf fee
struchure creates no marginal incentives to pre-

pare for trial.”’

Even in the states where the maximum fec can
be exceeded in special circumstances, the des-
ignation of a maximum fee still has an impact
on the fevel of compensation. While the maxi-
mum fec may not be an aceurate eslimate of the
amount of work required to provide adequate
vepresentation, it still represents the perceived
maximum amount of compensation that can be
earnced. Attorneys wishing lo be awarded addi-

tional compensation need to demonstrate that

the specific facts and circumstances of their

casc justify additional compensation. In addi-
tion, there are transactional costs associated
with sceking additional compensation. The time
and effort nceded to [ile a motion secking addi-
tional compensation discourage attorneys from

seeking additional compensation.

Part | — Rationing Justice: The Underfunding of Assigned Counsel Systems

Providing indigent defense services through a sys-
tem ol Hlal [ee contracts gives rise Lo the same con-
cers, but also creates the possibility ol
unrcasonably high cascloads. There is often a lack
of transparency with regard to the terms and con-
ditions ol the contract as well, Awarding a con-
tract to provide indigent defense services to the
lowest bidder led at least ane court to conciude
that the continued use of a flat fee contract to pro-
vide indigent defense services gives rise to the
presumption of incffective assistance of counsel.
Contracting terms and processes are often hidden
and unavailable to the public. As a result, there 1s
no way lo exercise oversight and reguiation of the
indigent delense system Lo ensure that defendants
are receiving cffective representation.

Flat fee contracts are undoubtedly attractive o
legislatures as a way to contain costs, However, a
report by the Department of Justice found that
“rood contract systems cost more per case than
do public defender or assigned counsel pro-
grams.™ While very fow empirical studies have
examined indigent defense contracting systems,
the few available show troubling conscquences for
the guality of representation. One study i Clark
Counly, Washington, found the contracting sys-
tem decreased the quality of representation, the
pumber of cases taken to jury trials, increased

auilly pleas at first appearances, caused a decline
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in motions to suppress and requests for expert as-
sistance. and an wcrease in conplaints from de-
Another similar

fendants. found

sludy
deliciencics in representation provided under a
contracting system and concluded that, over the
fong term, contracting would cost the stale more

than an appoinied counset system. ™

Ifa jurisdiction chooses to utilize a contracting sys-
tem, several guiding criteria should be followed to
ensure effective representation. The National Legal
Add & Defender Association’s Guidelines for
Negotiating and Awvarding Goveramental Contracts
Jor Criminal Defense Services recornmends the [ol-
lowing contractual clements: specifications for min-
imum professional qualifications; provisions for
support staff, forensic experts, and investigators;
compensation commensurate with experience; an
allowable caseload; abilily to decline cases without
penalty when the maximum caseload is reached;
funids and staff to permit systemalic and compre-
hensive training: a {iling retention and management
systeny; and othets.? A Department of Justice report

altirmed the importance ol many of these features.”

[t is also important to recognize that the Burcau of
Justice Statistics estimates that over 80 percent of
felony defendants have publically assigned coun-

sel ¥ When we tuke info consideration that the vast

majority of criminal defendants are classitied as
indigent. it becomes elear that the rates paid to as-
signed counsel have a fremendous impact on e
cost ol legal services. Since tawyers tend to spe-
cialize, and since the fictd ol criminal defense has
become increasing complex. it s sale to assume
that the aftorneys who participate in assigned coun-
sel programs devote a significant portion, if not all
of their practice, to erimimal defense. I these at-
lorneys ate paid an unreasonable low hourly rate
for their work as assigned counsel. the incscapable
conclusion is that they will need to charge private
clients significantly more. An unforescen conse-
quence of under-resourcing assigned counscl may
be an increase in the cost of logal services for those

defendants who are not ¢lassified as indigent.

The foliowing table details the state of appointed
counsel compensation in all 50 states. 1t is unde-
niable that the rate of compensation is dircetly
linked to the quantity of attorneys willing to ac-
cept court appointments and the quality of their
representation. While some states have made im-
provements throughout the ycars, too many states
have neglected this essential element of their pub-
lic defense defivery system. As a result, the current
houriy rates and maximum [ee caps do not reflect
the realily of the legal marketplace. Without im-
mediale reform, the supply of qualified attorneys
willing Lo take appeintments will dwindle and
those attorneys who continue to aceept appoint-
ments wifl find it almost impossible to provide ef-
fective representation,

The real issue is nol that lawyers are not getting
paid what they are wortls, Rather, the issue is (hat
they are being paid so little that (hey are no longer
able to participate in our indigent defense systems.

A dwindling supply of atiorneys willing to pariic-

HIBIT 2

Gideon at 50; A Three-Part Examination of Indigent gggense in America

Appendix - 30



ipate in assigned counsel programs exposes public
defender organizations 1o cver-increasing case-
loads. Only a reasonable rate of compensation can
creale an elastic supply of qualified private attor-
neys willing to be active members of the defense
bar. Without their participation, our nation’s indi-
gent defense systems cannot guarantee that alt de-

fendants will reccive equal justice under the law.
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50-§tate Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE” YEAR ENACTED

Alabama $70 Class A Felony: $4,000 20171
Class B Felony: $3,000

Class C Felony: $2,000
Misdemeanors: $1,500

Authority: Code of Alabama 1975 § 15-12-¢1

Alaska $60 in court Felony Trial: $4,000 1984
Felony disposition without trial: $€,000
$50 out of court Misclemeancr trial: 5800

Misdemeanor Disposition without trial: $400

Authority: Alaska Administrative Code Title 2 § 60.070

Arizona Varies by county None 2005

Maricopa County (Phoenix)

$70 for major felonies
{(such as murder or manslaughter)

Uses a flat fee for other charges
Class 1,2,3 Felony: $1,250
Class 4,5,6 Felony: $900
Misclemeanor: $400

Authotity: Arizona Revised Statute § 13-4013(A)
Compensation for sevices rendered to the defendant shal! be in an amount that
the court in its discretion deems reasonable, considering the services performed.

Arkansas Class A orY felony: $70 -390 None 2019
Other felony:$60 - $80
pisclemeanor: $50 - $80

Travel hours paid at ¥ hourly rate

Authority: Arkansas Code Annotated § 16-87-211C0X2) 2001
Directs the Arkansas Public Defender Commission to estalslish rates
payment & Expense Reimbursement GUIEHNES ... 2019

*Maximum fees listed in italics are subject to waiver under special clrcumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE' YEAR ENACTED
Callfornia Varies by county None 1951

San Francisco Superior Court
Indigent Defense Administration:
Serious felonies: $106

Felonies: $89

Misclemeanors: $66

Authority: California Penal Code § 987.2:
Assigned counsel shail receive a reasonable sum for compensation and for
necessalry expenses, the amount of which shall be determined by the court

Colorado Type A Felony: $68 Class 7 Felonies with trial / without tial: 2008

$94.000/ 12,000

yoe B Felony: $65 Class 2 Felonies with trial / without trial:
410,000/ $5,000

Misdemeanors: $05 Class 3 - 6 Felonies with trial / without trial:
$6,000/ $3,000
Misclermeaniors with trial / without trial:
$2.000/ $7,000

Authority: Chief Justice Directive 04-04

Connecticuf Felomy: $75 Most cases are handled through 2013
flat rate contracts:
Misdemeanor: 50 Class A and B Felonies: $1,000 per case

Class C Felony and Misdemeanor: $350 per case

Authority: Connecticut Public Defender Services Commission

Delaware $60 maximum Felonies: $2,000 2019
Misdlemeanars: $1,000

Authority: Rules of Criminal Procedure for the Superior
Court of the State of Delaware Rule 44(cX(D)

*Maximurm fees listed in italics are subject to walver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Florida Flat rate which varies Statutory Maxirmums 2003
depending on the Life felony: $3,000
offense charged Felony: 32 500

Misclerneanor: $1,000

Flaf Rates

Life felony: $2,500
Felony: $750 ko 41,500
Misclerneanor: $400

Authority: Florida Statute Annotated § 27.5304 (sets maximurm compensation)
& Annual General Appropriations Act (sets fiat rate)

Georgia Georgia Public Defender Flat fee structure authorized by statute 2011
Stanclards Council contracts
with indiviclual attorneys

Authority: Code of Georgia Annotated § 17-12-22

Havwvaii $90 Felony: $6,000 2005
Misdemeanor jury trial: $3,000
Misdlemeanor: $1,500
Petty Misclemeanc: $900

Authority: Hawail Revised Statute § 802-5

Idahio The court shall prescribe MNonhe 1998
a reasconable rate of
cormnpensation

Authority: idaho Official Code § 19-860(b)

Hlinais For Cook County For Cook County 2000
%40 in court Felony: 1,950
430 out of count Misclemeanor: $150

All other counties establish
rates indepenclently

Authority: 725 IHinois Compiled Statutes § 5/113-3

*Maximum fees listed in ftalics are subject to waiver under spegial circumstances.
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50-5tate Survey of Trial Court Assigned Counsel Rates for 2013
STATE ROURLY RATE MAXIMUM FEE YEAR ENACTED
Indiana Determined by court MNone 2019

Incliana Public Defender
Commission Standlards:
Not less than $70

Authority: Incliana Code 33-40-8-2 & o 2004

Indiana Public Defender Commission Stanclards for

Indligent Defense Services in Non-Capital Cases ... 2012
lowa State Public Defender State Public Defender has 9007

authorized to use established fee limitations

flat fee contracts Class A Felony: $18,000

Class B Felony: $3,600

f not under contract Class C & D Felonies and

then Class A Felony: §70 Aagravated Misdemeanors: $1,200

Class B Felony: $65 Seriotis Misdlemeanars: $600

All other charges: $60 Simple Misdemeanors: $300

Authority: lowa Cadle Annotated § 1384 (flat fee contracts) &
lowa Cocle Annotated § 815.7 (hourly rates)

Kansas $80 an hour but can be Kansas Board of Indigent Q067
lowered oy the Chief Judge  Defense Services sels
of any Judiicial District or the  maximum fees for some felonies:
Kansas Board of Incligent Varies from $930 to $7,240
Defense Services

Rate set by Board: $69

Authority: Kansas Statutes Annotated § 22-4507 &
Kansas Aciministrative Regulations 105-5-2, 105-5-6

Kentucky Cepartment of Public Department of Public Advocacy uses 2002
Advocacy uses mastly flat fee  mostly flat fee contracts but has
contracts but has proposed  proposed caps ranging from $2,5C0 for
hourly rates of class A felonies to $375 for
$100 for fetonies and misdemeanors in hon-frial cases
$75 for misclemeanors

Authority: Kentucky Revised Statutes Annotated § 31.235

“Maximin fees listed in italics are subject to waiver under special clrcumstances, E X H I B I T 2
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Louisiana Uses flat fee Contracts None 2007

Authority: Louisiana Revised Statutes Annotated § 15:147

Maine $50 Class A Crime (max. senfetice 2019
of 30 years): $£,500

Class B & C Crimes against @
person {max. sentence of
10 & 5 years respectively): $1,875

Class B & C Crimes against property
(max. sentence of 10 & 5 years
respectivel): $1,250

Class D & £ Gimes against & person
(max. sentenice of T year & 6 months
respectively): $695 in Superior Court or
$450 in District Court

Authority: Code of Maine Rules § 94-649, Chapter 301

Maryland Maryland Administrative Felonies: $3,000 2008
Code calls for the same
hotirly rate as federal panel  Misdemeanors: $750
attorneys “as the annual
budget permits”

Current rate: $50

Authority: Marviand Code of Criminal Procedure § 16-207
Maryiand Administrative Code 14.06.02.06.

Massachusetts  $60 in Superior Court None+ 2011

$50 in District Court

Authority: Massachusetis General Laws Annotated 211D § 17

.. #There is no per case maximum but there is an annual cap on billable hours of 1,650,
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE’ YEAR ENACTED
Michigan Varies by County: Counties often use flat 1981
Reasonable compensation fee contracts
as determined by
the chief judge
In Wayne County (Detroit)

aitomeys are initially paid-a
flat fee based on the possible
sentence and are then

paid by the “event.”

initial flat fee for case with
potential sentence of

5 years: $250

5 - 10 years: $300

10 - 20 years: 3350

For a "Disposition Conference”
that results in: a dismissal $130
a guilty plea $350

Sentencing: $60
Evidlentiary Hearingr 580
Jury Trial V2 day: $90

Authority: Michigar Compiled Law Annotated 775.16 § 11

Minnesota State Board of Putlic Defense  Relies ori flat fee contracts 19971
determines compersation rates
butrelies on flat fee contracts

Authority: Minnesots Statutes Annotated § 611.215

Mississippl Judge approves amount $7,000 in Circuit Court 1971
of compensation $200 if the case does not
originate ing court of record

Authority: Mississippi Code Annotated § 99-15-17

*Maximum fees listed in italics are subject to waiver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Missouri Public Defender Additional compensation is 1982
Commission uses flat provided if the case goes to trial
fee contracts with
inciividual sttomeys
Class A or B Felony
$750 to $9,000
Class C or D Felony
$750 to $1,500
Misdemeanor $375
Authority: Missouri Revised Statutes § 600,042
Montana $60 MNone 2012
Plus an additional office
stipend of $¢5 per month
Authaority: Montana Code Annotated § 47-1-216 v 2005
The Morntana Public Defender Commission has the authority
Lo set rates of compensation
Office of State Public Defencler Administrative
Policy 130: Fee SChedle 2072 .ot 2012
Nebraska Varies by county None 1995
Lancaster County (Lincoli):
£75 District Court
$50 County Coutt
Authority: Revised Statutes of Nebraska § €6-3927
Empowers the Comimission on Public Advocacy to sel rates
Nevada 100 Felony or Gross Misdemeanor: $8,500 2003

Misclemeancr: $750

Autholity: Nevada Revised Statutes Annotated § 7.125

Lo Aaxdmum fees 'li_s}t:e_;:i_i_n italics are subject to -waivar_u_nder special circumstances, -
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
New Hampshire 260 Felonies: $4,100 2008

Misdemeanors: $1,400

Authority: Superior Court Rules, Rule 47

New Jersey $60 in court Nones= 2019

350 out of court

Authority: New Jersey Statutes Annotated § 9AT58A7 oo, 1967

Empowers the Public Defender to establish rates

Office of the Public Defender Pool Attomey Application Process. ... 2019
New Mexico New Mexico Public Flat fee based on sericusness 20192

Defender Department of the offense

uses flat fee contracts

Felonies

1st Degree: $700

9nd Degree: $650
3rd Degree: $595
4th Degree: $540

Misdemeanor: $180

Authority: New Mexico Statutes Annotated § 31-15-7(11) .o, 1G78
Empowers the New Mexico Public Defender Department to establish rates
Contract Counsel Legal Services Requests for Proposals. ... 2012

New York Felony: 575 Felony: $4,400 2003
Misdemeanor $60 Misdemeanor: $2,400

Authority: New York County Law § 792-6

#Atomeys may only bill up to 9 hours on any given day.
“Maximum fees listed in italics are subject to walver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE pMAKIMUM FEE YEAR ENACTED
North Carofina  Class A-D None 2012
Felomies: $70
All other cases in
District Court: $55

Authority: General Statutes of North Caroling § 7A-498.5 i 2001

Office of Indigent Defense Sexvices sels rates

Private Assigned Counset Rates ... s 2012
North Dakota  §7/5 Presumed rates 2012

Felony: $525 {7 hours workecd)
Misclemeanor: $300 (4 hours worked)

Authority: North Dakota Century Code § 99-07-0.1. 1 i 2005

The Commission on Legal Counsel for Indigents sels rates

Presumed Rate for Attomey Fee Reimbursement ... Q01%
Ohio $60 in court Felonies 2003

$50 out of court Tst to 3rd Degree: $3,000

4th and 5th Degree: 32,500
Misdlemeanors: $1,000

Authotity: Ohio Revised Code § 120041975 i 1975
Ohic Public Defender sets assigned counse! rates
and maximun levels of compensation

Standards & Guidelines for Appointed Counsel Reimbursement ... 2000
State Maximum Fee SChadule ... e 2003

Qklahoma Oklahoma Indigent Defense  Felony: $3,500 1693
System uses flat Misdlemeanor: $800

fee contracts

Authority: Oklahoma Stalutes Title 22 § 1355.8

*Maximum fees listed in italics are subject to walver under special circumstances.
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50-State Survey of Trial Court Assigned Counse! Rates for 2013

STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
Oregon 545 None 9013
Authotity: Oregon Revised Statutes § 151210 i 2001
Oregon Public Defense Services Commission sets rates
Public Defense Payment Policies and Procedures... e 2013
Pennsylvania  Varies by county Some countles use flat fee schedules 1969

Judge detenmines

reasonable compensation Alleghany County {Pittsourgh)
Preparation for Serious felonies
(rape, robbery, child abuse): $1,500

All other cases: $500
Preliminary hearings: $250
Trial Y clay: $250

Trial full cday: $500

Authority: 16 Pennsylvania Consolidated Statutes § 9960.7

Rhode Island  Class 1 Felony: $90 Class 1 Felony: 310,00 2012
Class @ Felony: $60 Class © Felony: $5 000
Misclemeanor: $50 Misclemeanor: $1,500
Authority: General Laws of Rhode Island § 8-15-2 1956
Chief Justice of the Supreme Court has authotity to set rates
Suprerme Court Executive Order No. 20T6-00 ..o 2012
South Carofina  $60 in court Felony: 43,500 1993
540 out of court Misdermeanor: $1,000

“Authority: Code of Laws of South Carolina § 17-3-50

*Maximum fees listed in italics are subject to waiver under special crcumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE' YEAR ENACTED
South Dakota  $84 MNone 2013

Authority: South Daketa Codified Laws § 23A-40-8
Judae has authority to sef rates
Unified Judicial System Policy reqarding court appolnted attorney fees.... 2013

Tennessee $50 in court Felony: $1,500 2005
$40 out of court Misclermesnor: %1,000

Authorlty: Tennessee Supreme Court Rule 13

Texas Varies by county Vartes by county 2011
Average payment to
defense counse! in the five
largest counties (Harris, Dallas,
Tarrant, Bexar & Travis)

Felony: $653
Misdemeanor: $120%

Authority: Texas Code of Criminal Procedure Article 26.05
County judges authorized to set rates

litah Counlies often use flat Felom: $3,500 1997
fee contracts Misclemeanor: $1,000

Average attormney compensation for felony cases: $400++

Authority: Utah Code Annotated § 77-39-304.5
Trial judge sets rates, subject to statutory maximums

§ State of South Dakota Unifled Judicial System policy is to increase court appointed attorney fees
In an amount equal to any cost of living increase for state employees approved by the legislature.

v«Harris County Public Defender Preliminary Report on Operations and Outcomes”
prepared by the Councll of State Governments Justice Center (201 2)

++"Failing Gideon: Utah's Flawed County by County Putlic Defender System”
American Civil Liberty Union of Utah (2011}

“Maximum fees listed in italics are subject to walver under special circumstances.
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50-State Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED

Yermont $50 Major Feiony: 35,000 1994
Minor Felony: $2 000
Misclemeanor: 51,000

Autharity: 13 Vermonl Statutes Annolated Title 13 § 5205 . 1981

Courts set rates

Supreme Court Administrative Order NO. 4. 1994
Virginia Altorneys are paid a statutory  District Court $240 2013

fee based on the charge
Circuit Court Felony punishable by

District Court $120 more than 20 yvears: $2.085

Circuit Court Felony All other felonies: 3600

punishable by more than

20 vears: $1,235 Misdemeanors punishate by jail: $158

Al other felonies: $445

Misdemeanors punishable
by jait: $158

Autharity: Code of Virginia Annotated § 19.2-163 . 2007

Court sels rates, subject Lo statutory limits

Supreme Court of Virginia Chart of Allowances 2013 .. 2013
Washington Varies by county Varies by county 1964

King Courty (Seattle) Many counties use flat fee contracls

Class A Felony: $70
Class B/C Fetory: $55
Misclemeanaor: $50

Authority: Revised Code of Washington Annctated § 36.26.090
Court awards reasonable compensation

“saximum fees listed in itafics are subject to walver under special circumstances.
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50-$tate Survey of Trial Court Assigned Counsel Rates for 2013
STATE HOURLY RATE MAXIMUM FEE YEAR ENACTED
West Virginia $65 in court $3,000 1990

%45 out of court

Authority: West Virginia Code § 99-21-13(a)

Wisconsin $40 None 1905

Authotity: Wisconsin Statutes § 977.08

Wyoming $100 in court Maximum None 9007
Minimem $30 and
Maximum $60 for out of court

Authotity: Wyoming Rules of Criminal Procedure Rule 44(e)

*Maximum fees listed in italics are subject to walver under special circumstances.
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Imagine holding the same job over the past thirty years without ever once receiving a raise. What

if that job required you to pay for many of the associated costs of doing business, like buying your
own compuler and carrying professional insurance? The cumulative rate of inflation has increased
by 130% since 1984," meaning that your business expenses have increased substantially ~ steadily

decreasing your take home pay since you first started working. 'The cost alone to fill your car with

aas would have more than tripled over that time periad.”

Now imagine that twenty years ago you were forced to take a 20% pay cut with no further increas-
es,

Regardless of the profession, Lthe quality of the work being performed under such a {inancial ar-
rangement will always be questioned. Wherever and whenever the level of compensation creates a
(inancial conflict between a worker’s take home pay and the resources needed Lo do the job right
a number of potential impacts may result, Good workers will leave to take on more profitable
endeavors. Those Lhat remain will often do everything in their power to increase their take home
pay by cutting costs of doing business wherever they can. Inexperienced people may also jump at
the chance 10 get on-the-job training, as a trade-off for the inadequate income provided, raising
doubts that the job being done is up to minimally eflective standards.

‘The cxample above is not a hypothetical. It describes the financial conflicts imposed on Wisconsin
fawyers representing poor people charged with crime and, in turn, the significant (laws in how the
state of Wisconsin attempts to uphold its obligations under the Sixth Amendment to the United
States Constitution. Attorneys defending the indigent accused are paid $40 per houy, a rate that
has not changed since 1995 when the Wisconsin legislature reduced the rate from $50 per hour”
The current $40-per-hour rate, as noted by the Wisconsin Supreme Court in 2011, is “only $5
more per hour than the original rate established tn 1978

U This ealeulation was determined using the Consumer Price Index published by the US. Bureau of Labor Stalistics
belween January 1984 and fanuary 2014 using the inflationdata.com ealeulator at hitp//inflationdata.com/Inflation/
Inflation_Caleulntors/ Cunulative_inflation_Caloulatoraspx. (Last visited July 2014.)

?The average national price of gas in 1984 was $1.25 per gallon. Tn 2012 iU was $3.96 - an increase of 217%. See

bt pe/inflationdata.com/articles/2013/04/22/gas-inflation-doug-s-says-im-full-of-it/. (Last visited July 2014.)

T Wis, Slal. $977.08 (dmM}c).

© o the matter of the petition to amend Supreme Cowrt Rule 81,02, July 6, 2611, availuble at: hitps//wwivavicourls,

EXHIBIT 3

Appendix - 49



Although 840 per hour may sound like a lot of money to the average person trying to make ends
meet in tough economic times, it is not given the requirements of representing accused persons.
‘The up-front costs required to maintain and operate a faw practice in Wisconsin - commonly
referred 1o as “overhead expenses” — arc many, including, but not limited to office rent, telecom-
munications, ulilities, support stalf, accounting, bar dues, legal research services, business travel,
and professional liability insurance. '

As a means of comparison, the Mississippi Supreme Court determined, in a case challenging the
state’s assigned counsel compensation rate, that private attorneys representing indigent criminal
defendants are entitled to a reasonable hourly fee in addition to overliead expenses” During hear-
ings on the matter, the Mississippi Court took testimony from the Mississippi Sate Bar Associa-
tion that set the average overhead rate at $34.86 per hour (or 87% of the lofal hourly rate paid in
Wisconsin}, Consider the cost of living <lilterence between, for example, Madison and the Missis-
sippi Delta,” and then consider that the Mississippi case challenging public defense compensation
is now nearly 25 years old. [n other words, the assigned counsel rate today for Wisconsin lawyers
today barety covers the basic costs of keeping a law practice open in Mississippi in 1990.

Imagine if it was your son or daughter facing potential incarceration and his or her freedom de-
pended on an attorney toiling under such financial restraints.

That Wisconsin's compensation rate for Sixth Amendment lawyers is the lowest in any state in the
country is undisputed. In 2013, the National Asseciation of Criminal Defense Lawyers (NACDL)
published a comprehensive study entitled, Rationing justice: the Underfunding of Assigned Coun-
sel Spstenis, that details the howrly rales of compensation for appointed counset in all fifty states.”
Generally calling the low compensation rates afforded to Tawyers across America a “serious threat
fo our criminal justice system,” NACDL pegs Wiscansin as the stale offering the “lowest rate in
the pation™

This report takes the NACDL conclusion as ils starting point and does not try Lo reduplicale their
efforts 1o prove the already-proven - that Wisconsin pays Sixth Amendment attorneys the lowest
hourly rate in the country. Instead, this report seeks to achieve two alms:

1. 'lo explain whether the manner in which Sixth Amendment lawyers are paid in Wis-
consin is in violation of recognized national standards of justice; and,

2. To explain the impact the low compensation rate is baving on the constitutional right to
counsel in Wisconsin.

gov/sc/rulhear/ DisplayDocument.pdifeontent=pd{seqNo=67390.
Wilson v. Stafe, 574 §a.2d 1338 (Miss. S.CL, 1990).
8 Cthe U8 Census Burear, Statistical Abstract of the Utited Stettes, 2012, veports that the cost of living in Madison,
Wisconsin was 9.8% above the national average in 2610, while Tupelo, Mississippi was 11.6% below Lhe same vational
composite index for the same yeir, See hitps://www.census.gov/compendia/statab/20 1 2/1ables/ 1250728 pdl.
National Assacialion of Criminal Defense Lawyers, Ratieiiig Justice: the Underfumding of Assigned Counsel Sys-
femms. March 2013, Availsble at hitps/fwwwnacdborg/gideonat30/,
*qbid, prage 12,
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‘Ihe Wisconsin Association of Criminal Defense Lawyers {WACDLY comanuisstoned the Sixth
Amendment Center (6AC), in cooperation with the Defender Initiative at Seattle University
School of Law (SUSL), to conduct the report.”

As part of this study, the authors of this report conducted a statewide survey of criminal defense
lawyers. 'To emphasize research Indings, survey responses are highlighted throughoul the report.

"Lhe fear of government undudy taking a person’s liberty led the United States Supreme Court in
1963 to unanimously declare it to be an “obvious truth™"! that the indigent accused cannot receive
a fair trial against the “machinery”* of law enforcement unless a tawyer is provided to him at no
cost. “The right of one charged with ertme to counsel may nol be deemed fundamental and es-
sential to fair trials in some countries,” the Court announced in Gideon v. Waimwright, “but it is in
ours." Accordingly, Gideon made it incumbent upon states through the Fourteenth Amendment
to provide Sixth Amendment right to counsel services to any pcuon of imited means faung a
possible loss of liberty at the hands of the criminal justice system."

In the immediate wake of the Gideon decision, the Wisconsin legislature created the Wisconsin
State Public Defender (SPD) in 1965, Crealed first as a system to provide counsel in post-con-
viction appeals, the legislature transformed the SPD in 1979 into an independent state agency to
provide direct trial-level right to counsel services in all counties. 'today, primary indigent defense
services are provided by government staff altoraeys working in 35 local public defender offices to
handle trial-level services, plus another two offices for appellate work, all overseen by the system’s

i

"The Wisconsin Assodiation of Criminal Defense Lawyers (WACDL) is 2 membership organization of maore than
400 privale attorneys and public defenders practicing criminal law across the stale, WACDL provides support and
training to criminal defense atlorneys statewide and promoles the proper administration of criminal justice.

W The 6AC is a Massachusetts-based non-profit organization that measures right to counsel services against es-
tablished standards ol justice, When shertcomings are identified, the 6AC provides lechnical assistance to state and
county policymakers to make their courts systems faiver for accused indigents in ways that promoete public safety
anel iseal respansibility. In 2013, the 6AC lormed a parinership with the Defender Tniliative of the Fred 1! Koremat-
su Cenler (or Law and Bquality at Seautle University School of Law (SUSL Defender Tnitiative). The SUSE Defeader
Initiative is a law school-based project aimed at providing better representation for people accused of crimes through
aunilied visian that combines research, advocacy, and education.

o Gideon v Waiinerighit, 372 ULS, 355 (1963),

Vo Ihid.

"t Thid.

" Gideon established the right to counsel in felony proceedings. In the intervening 504 years, the Supreme Cour
has extended the promise of Gideon Lo any case in which o delendant may polentally lose their liberty. 'the Gideun
mandate now exlends to: direct appeals [ Pouglas v Califormia, 372 U5, 353 (1963); juvenile delinquency proceed-
ings {hi re Gandt, 387 US. [ (1967)]; misdemeanors [Argersinger v Haalin, 407 U.S. 25 {1972} misdemcanors with
suspended scutences [Shelton v, Alabama, 505 U.S. 654 (2002)]; and appeals challenging a sentence as a resutt of a
guilty plea [Halbert v Michigan, 535 US. 605 (2005)].
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central administration in Madison, The stale public defender serves as the system’s chiel atiorney,
appointed by a nine-person commission, aird responsible for carrying out the commission’s poli-
cies and directives.

Bust of course not all people who stand accused before Wisconsins courts receive the benefit of the
primary public defender syslem. For example, a public defender office generally cannot ethical-

ly represent people charged as co-defendants in the same crime because the interests of one of
the accused could directly conflict with the interests of the other. Just think of one co-defendant
pointing a finger at the other as being more cutpable of the crime they are both accused of having
committed. 'The Sixth Amendment right to counsel is an individual right. The state of Wisconsin
owes Lhe same leve! of minimally effective represenlation Lo each and every defendant regardless
if an individual is deemed co-defendant #1 or #2.

So the SPD is also responsible lor overseeing the representation of confiict defendants, through
a separate division set apart from the primary system through ethical screens (i.e,, substantive
information about conflict cases is kept apart between the primary staff public defenders and the
conflicl privale allorneys). Despile being the secondary system of representation, condlict ap-
pointed counsel represent a significant number of the indigent accused. There are approximately
60,000 appointed cases per year,!™ a number that is expected to grow in coming years because of
fairly recent changes to the criteria by which a defendant is deemed indigent.'® It is this conflict
assigned counsel system that is the focus of the current report.

NATIENAL ASSENED (O

'The use of standards in criminal justice is not a new concept for government officials. After all, for
many decades policymakers have ordered niinimuny safety standards in all proposals to buiid a
brand new courthouse, a new state highway overpass, or even to redo the electrical wiring in ones
home. Our Constitution demands that the taking of an individuals liberty be given the same level
of concerny and care.

In 2002, the American Bar Association (ABA) promulgated Ten Principles of a Public Defense
Delivery System - a set of tent standards that, in the words of the ABA, "constitute the fundamental
criteria necessary (o design a system that provides effective, efficient, high quality, ethical, con-

 Dean Strang and Joho Skilton. Petition for Suprete Cowrt Rule Anendnient 81,02, March 2010, Page 3. Available
al: hips:/wwwavicourts.gov/supreme/docs/ 1003petition. pdr.

®  Prior to March 2012, Wisconsin had the lowest indigency standard in the country, As noted by the National

Legal Aid & Delender Association, “'The financial eligibility threshold had been set so far below the Federal Poverty
Giuidelines that even a person who was poor enough Lo qualily for Medicaid coverage or Food Stamps was considered
by Wisconsin Lo be able to afford their own defense, In [act, a person who carned more Uhan $3,250 per year was not
eligible for a court appeinted atlorney.” NLADA. Gideon Alerl, March 16, 2010 at hitp://www.nlada.net/jseri/blog/
gideon-alert-updates-wisconsin-and-pennsylvania. Wis. Stal. § 977.02(3)(c) now sets a presumptive (h reshold al
115% of the Federal Poverty Guideline,
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Mict-free legal representation for criminal defendants whe are
unable to afford an altorney™” Our nation’s top law enforce-
ment oflicer, Atlorney General Eric Folder, states that the
ABA “quite literally set the standard™ for indigent defense
systems with the Ten Principles, calling them the “basic build-

L]

ing bocks of @ well-functioning public defense system.

‘The Ten Principles vequires two things of the indigent defense
system when it comes Lo assigned counsel compensation.
Principle 8 states that “[a]ssigned counsel should be paid a
reasonable fee in addition to actual overhead expenses,™
while also specifically banning contract systems that are let
“primarily on the basis of costs” without regard for “perfor-
mance requirements,” “anticipated workloads,” and additional
expenses’ - referred to nationally as “{lal [ee” contracting,

SPD's assigned counsel division pays attorneys in oue of two
ways: (1) the $40 hourly rate with no allotment for overhead;
or, (2) a llal, per-case contracled amount. Both methods il

the Ten Principles as detailed below.

¥ American Bar Association, Ten Principles of a Public Defense Delivery
Systent, February 2002, Available at: hupi/wwiwamericanbar.org/content/
dam/aba/administrative/legal_aid_indigent _defendants/ls_sclaid_def ten-
principicsbookletauthcheckdan. pdl.

¥ United States Attorney General Eric Holder. Attorney General Eric
Holder Speaks at the American Bay Association’s National Sunnit o
Indigent Defense. New Orleans ~ Saturday, Febraary 4, 2082, Available au
hitps/fwwiwjustice. govlisofopa/ag/specches/ 2012/ ag-speech-120204. homl,
¥ Uniled $tates Attorney General Bric Holder, Address fo the Department
of Justices National Symiposinn o Indigent Defense: Lookikg Back, Looking
Forward, 2000-2010. Washington, D.C., February 18, 2010, Available at:
hatp:/fwww justice.goviag/speeches/20 L/ag-speech- 1002 8. html.

B Supra note 17, Commentary Lo Principle 8 at page 3.

M hid. “Contracts wilh private atlorneys for public delense services
should never be let primarily on (he basis of cost; they should specify per-
formance requirements and the anticipated workload, provide an overflow
or funding mechanisin for excess, unusual, or complex cases, and separate-
Iy Tund expert, investigative, and other litigation support services”

The dangeris that because
of the low rate it also en-
cotrages people who are
just doing it for the money
and have little supervision
to take cases. and in the
orocess of leaming, they
toave a wake of casualties
pehind tham, |hink the 540
archeur rate for people who
are purportedly proteciing
poople’s iherty interest is
really astoundingly cynical.
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Finding #1: Wisconsin violates the ABA Ten Principles’ demand that appeinted counsel be
paid both a “reasonable fee” and “actual overhead expenses”

In November of 2013, the Wisconsin State Bar Association published the results of their 2013
LEconomics of Practice Survey. > For 2012, Wisconsin private practitioners had median total annual
overhead expenses of $102,050. To calculate an average overhead rate, the annual median expens-
s must be divided by twelve months and then divided again by the number of hours the average
attorney works in a month. Based on the WSBA survey, the average practitioner spends approx-
imately $8,500.00 on overhead expenses per month. The WSBA survey reports thal Wisconsin
attorneys work, on average, 47 hours per week.™ Assuming the average month consists of 4.33
weeks,” Wisconsin attorneys work about 204 hours per month.* This means thaf the average
averhead rate in Wisconsin is $41.79,% or slightly more than the total $40 per hour compensation
offered by the state.

Because Lhe Wisconsin assigned counsel hourly compensation is not sullicient to cover overhead
expenses, it is easy to conclude that attorueys are not paid a “reasonable fee” above and beyond
that.

To underscore just how a $40 per hour rate does not begin to afford both a reasonable fee and
coverage of actual overhead expenses, one need only to look at other states that have had their
assigned counsel compensation rates challenged in court {most of which have significantly lower
costs-of-living in comparison to Wisconsin):

«  Kansas: [n 1987, the Kansas Supreme Court determined thal the State has an “obliga-
tion to pay appointed counsel such sums as will fairly compensate the attorney, not at
the top rate an attorney might charge, but at a rate which is not confiscatory, consider-

i3

ing overhead and expenses”™ Testimony was faken in the case that the average over-
head rate of attorneys in Kansas in 1987 was $30 per hour. Kansas now compensates
public defense attorneys at $80 per hour, or deuble the rate paid in Wisconsin®

X

3 Wisconsin State Bar Associalion. 2013 Econemics of Practice Survey. Results published in Wisconsin Lawyer, No-
vember 2013, Volume 86, Number 9. Available at: htipy/fwwwwisharorg/mewspublicationsfwisconsinlawyer/ pages/
article.aspx?Volume=868&issue=4&Articlel D=11150,
*8102,056 divided by 12 equals $8,504.17.
U Supra nole 22,
% Dividing 52 weeks per vear by twelve months equals 4.33 weeks per month.
= Mubtiplying 47 hours per week by 4.33 weeks per month equals 263.51 hours per month,

This figure is caleulated by dividing the monthly overhead expenses (88,504.17) by the average number of bours
worked per montlly (203.51 hours).
o State Bx Rel Steplen v, Smith, 747 P2d 816 (Kansas 5.Ct., 1987),
M8, Census Burcau, Statistical Alsiract of the United States, 2012 (supra, note 6) lists four Kansas cities in its
statistical abstract. All four have @ cost of tiving index below the national average: Dodge City (-10.7% below natiomal
average); Garden Gity (-10.396); Tays {- 10.6%% and, Salina {-13.1%).
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o Alaska; “We thus conclude that requiring an attorney lo represent an indigent criminal
defendant for only nominal compensalion unfairly burdens the attorney by dispropor-
tonately placing the cost of a program intended Lo benefit the public upon the allorey
rather than upon the citizenry as a whole™ So stated the Alaska Supreme Court in
1987 in determining that Alaska’s constitution “does not permit the state to deny rea-
sonable compensation to an attorney who is appointed to assist the state in discharging
its constitutional burden,” because doing so would be taking “private property fora
public purpose without just compensation.” Importantly - and unlike the Kansas Court
belove them - the Alaska Court determined that appointed cases did not simply merit
a reasonable fee and overhead, but rather the fair market rate of an average private case.
The assigned counsel compensation rale was subsequently set at $60 per hour.

»  West Virginia: The West Virginia Supreme Courl determined in 1989 thal court ap-
pointed attorneys in that state weve forced to “involuntarily subsidize the State with
out-of-pocket cash™! because the then-current rates did not cover attorney averhead,
A now 25-year-old survey of more than 250 West Virginia lawyers who were taking
appointed cases (i.e,, not a survey of all private attorneys, but of only those accepting
public cases) determined that in 1989 the average hourly overhead was $35 per hour
(or, 87.5% of Wisconsin’s 2014 payment rate). “Perhaps the most serious defect of the
present system,” the West Virginia Court determined, “is that the low hourly fee may

prompt an appointed lawyer to advise a client to plead guilty, aithough the same lawyer

] would advise a paying client in a similar case Lo demand a jury trial” The Court subse-

quently raised the hourly rate to cover both a reasonable fee and overhead, setting the

rate above the current Wisconsin rate at $45 per hour {for out of court work) and $65
per hour (for in courl representation). The sante rate applies today despite West Virgin-
ia having a lower cost of living than Wisconsin,™

«  Mississippi: [n 1990, the Mississippi Supreme Court determined that indigent defense
attorneys are entitled to “reimbursement of actual expenses” in addition Lo a reason-
able sum, and defined “actual expenses” to include “all actual costs to the lawyer for
the purpose of keeping his or her door open to handle this case This allows defense
attorneys in Mississippi to receive a “pro rata share of actual overhead” As mentioned
in the introduction to this report, the Mississippi State Bar determined that overhead
costs nearly 25 years ago in that state were $34.86 {or 87% of the total hourly rate that
Wisconsin defense attorneys make in 2014}, although the court eventually settled on an
overhead rate of $25 per hour™

W DeListo v, Alaska Superior Court, 740 112d 437 (1487).
M Jewell v Maynard, 383 3. E.2d 536 (W, Va. 1989).
2 US, Census Burcaw, Statistival Abstract of the United Stales, 2002 (supra, note 6} lists Lwo West Virginia nunici-
palities in its statistical abstract, Both have a cost of living index at or below the national average: Martinsburg-Berke-
ley County (- 10.4% below national average); Morgantown (0.06 above the national average).
S Wilson v Strrte, 574 S0.2d 1338 (Miss. S.CL., 1990).
M The Court upheld a statute that limited attorney fees and wrote:
Following our tule of statutory constructios, we are able to save this statule from unceastitutionality by interpreting
this language (o include reimbursernent for all aetual costs Lo the Sawyer for the purpose of keeping his or her doar
apen o handle this case, Le, the lawyer will reccive a pro rata share of actual averhead. The appellant nrges us to
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«  Oldahoma: i the same year as the Mississippi decision, the Oklahoma Supreme Court
echoed the 1987 Kansas decision in inding that slate government “has an obligation to
pay appointed lawyers sums which will fairly compensate the lawyer, not at the top rale
which a lawyer might charge, but al a rate which is not confiscatory, after considering
overhead and expenses™ Based on the existing salary structure for Oldahona district
attorneys, the Court determined a reasonable appointed counsel fee to be between
$14.63 and $29.26 (based on experience) and “[a]s a matter of course, when the dis-
trict attotneys’ ... salaries are raised by the Legislature so, too, would the hourly rate of
compensation for defense counsel.” In addition to this reasonable fee, and in order “to
place the counsel for the defense on an equal footing with counsel for the prosecution,’
the Oklahoma Court also determined that a “provision must be made for compensation
of defenge counsel’s reasonable overhead and out of pocket expenses” The Court found
that the two lawyers involved in the case at dispute should be paid their actual overhead
costs. The overhead costs for the Oklahoma attorneys in 1989 were respectively $50.88
per hour and $48.00 per hour. This is in addition Lo the reasonabic fee, making the total
compensation rate between $62.63 and $80.14.% And Oklahoma has a significantly
lower cost of living than Wisconsin.”

¢ New York: Announcing in 2003 that “[eiqual access to justice should not be a cere-
monial platitude, but a perpetual pledge vigilantly guarded,” the Supreme Court for
the County of New York ordered the City and State to compensate assigned counsel
attorneys at $90 per hour - an increase from the $40-per-hour rate they were being
paid. ‘The Courl delermined that the $40-per-hour rale paid to panel at(orneys was
“insuflicient 1o cover even normal hourly overhead expenses,” which the Court pegged

acdopt & figure of § 34,86 per hour (ur overhead. This figure is devived from a survey condueted by the Mississippi
State Bar in 1988, Sec, 35 Mississippd Lawyen, N, 5, a4 45 (March-April 1989), However, we choose rather Lo adopt
a $25.00 per hour hgure, which is also based on the strvey. For case ol adiinistration and (o avoid a lot of satellite
litigation, we create a rebuitable presumption that 2 court appointed aliorney’s actual overhead witliin the statute

is $25.00 per hour, However, fiie trial conrt is bound by this only i the absence of nctwal proof to the comtrary — proof
affeved by the lawyer ihat it is more or by the Staie thar it is less. (Emphasis added.)

It is imporiant to note that Mississippi scts a statutery cap on the total paynents possible to appointed atlorneys, for
example, $1000 for a felony case, plus “actual expenses” MS Code § 99-15-17 (2013). The Legislature has directed the
State Oflice of the Public Defender to “coordinale the colicction and dissemination of stalistical data and make such
reparts as are required of the divisions, develop plans and proposals for further development of a statewide public
defender system in coordination with the Mississippt Public Defenders Task Force” (Miss. Code Ann. § 99-18-1)

® - State v Lynci, 796 P2d 1150 {Oklahoma 5.CL, 1990}, Awvailable at: https:www.courtlistener.com/okla/7us U/
state-v-lyneh/,

i 1991, the high attoruey compensation rate hastened the ereation of the Gldahoma Indigent Defense System - a
state-funded agency in the executive branch that provides trial-level, appeliate and post-conviction criminal defense
representation (o the indigent accused in 75 of the state’s 77 counties. Both Tulsa County (Tulsa) and Oklahoma
Counly (Cidahoma City) established public defender ollices prior to stalewide reform and were allowed Lo conlinue
to provide services outside of the OIDS system,

¥ 0.8, Census Burcau, Statistical Absivact of the United Siates, 2012 (supra, note 6} lists six Oklahoma cities in its
stalistical abstract, All six have a cost of living index below the national average: Ardmore (-12.7% below the national
average); Muskogee (-14%); Ponea Cily {-10%); Pryor Creels (-15.5%); Stiltwater {-9.9%); and, Tulsa (-1 1.6%).

B ONVY, Connly Lawyers Assi v State, 192 Misc, 2d 424, 425 {N.Y. Sup, CL, 2002}, The trial court (cited bere) handed
down its judgnient in February 2003, available here: Tip/ iwwwisado.org/leesfnewyorkfeecase.pdll

!
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at approximately $35 per hour. Deriding the “pusillanimous posturing and procrastina-
tion of the executive and legislative branches” for failing to raise the rate for more than
17 years, the Court determined that the other two branches of government created an
assigned counsel “erisis” that impairs the “judiciary’s ability to function.” The low com-
pensation was found to result “in denial of counsel, delay ia the appointment of coun-
sel, and less than meaningful and effective legal representation.” The following year, the
rate was statutorily amended to §75 per hou™

« Alabama: In 1993, the Alabama Court of Criminal Appeals determined in May 1.
State™ that indigent defense attorneys were entitled to overhead expenses (set at $30 per

#ONY CES Jud § 35,
W May v State, 672 So, 2d 1307, 1308 (Ada. Crim. App, 1993).
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hour) in addition to a reasonable fee.” When the Attorney General in that state issued
an opinion against paying the overhead rate and the state comptroller subsequent-

ly stepped paying, the issue was litigated all the way to the Alabama Supreme Court
(2006). In Wright v Childree,” the Alabama Supreme Court determined that assigned
counsel are entitled to a reasonable fee in addition to overhead expenses™ After this
litigation, the Alabama Legislature increased the hourly rate to $70 per hour™

Although it is not the result of litigation, it should also be mentioned that in 2000, the South
Dakota Supreme Court set public counsel compensation hourly rates at $§67 per hour. To ensure
that attorneys were perpetually paid both a reasonable fee and overhead, the Court also mandated
that “court-appointed altorney fees will increase annually in an amount equal to the cost of living
increase that state employees receive each year from the legislature” Assigned counsel compensa-
tion in the farmlands of South Dakota now stands at $84 per hour® - more than double the pay
for attorneys in Wisconsin,™

Indeed, even in Wisconsin, the state supreme court has authorized payment of $70 per hour for
attorneys appointed directly by lower courts in those inslances where the SPD has a conflicl in
which uneither the primary public defender system nor the assigned counsel system can ethically
represent a client (e.g., multiple defendant cases where not enough assigned counsel attorneys are

9118, Census Bureaw, Sialistical Abstract of the United Stafes, 2012 (supra, note &) lists four Alabama municipal-
ilics in its slatistical abstract: Decatur-Hartselle has o cost of living that is - 10.8% below national average; Dothan
{-10.2%); Florence (-9.8%); and, Montgomery (-8.8%).
T Wright v. Childree, 972 So. 2d 771 {Ala. 2006). This was a stalutory analysis of a statute that provided: “"Counsel
shall alse be entitled to be reimbursed for any expenses reasonably incurred in the defense ol his or her client, to be
approved in advance by the lefal cowrt” Ala. Gode 1975 § 15-12-21.
B Seer Altorney’s Fee Declaration for cases after fune 14, 2014, at: hitp:f/oids.alabama.gov/Forms/AFD-2%20
AGult%20A fler®% 20614201 1%20Rev ] pdl
# Code ol Ala. § 15-12-21 provides:
Counsel shall also be entitled (o be reimbursed (or any noneverhead expenses reazonably incureed inthe represen-
tation of his er her client, with sny expense in excess of three lundred dollars {$300) subject lo advance approval
by Use trial courl as becessary for the indigent defense services and as a reasanable cost or expense. Reimbursabie
expenses shall nol melude overbead expenses. Fees and expenses of all experts, Investigators, and others rendering
indigent defense services 1o be used by counsel (ov an indigenl defendant shall be approved in advance by the trial
court as necessary for the indigent defense services and as a reasonable cost or expense, Retrials of any case shall be
considered 4 new case for billing purposes, Upon review, the director may authorize interim payment of the attorney
fees or expenses, or bath,
S Memorandun to Lst Circuit Altorneys and Counfy Conpissioners, 12/1/12, al: htipy//ujs.sd.gov/media/firsteireuis/
court_agpointed_attorney_fees pdf.
w118, Census Bureaw, Stafistical Abstract of the Uirited Stees, 2012 (supra, note 6) does not list any South Dakota
municipalities by which to compare with Wisconsin.

EXHIBIT 3

Appendix - 58




stivved bed ro dificulties i inding soor

, vl v f
i . Wit
s ! s .
i i H '
P T Tt I
s et b

3 PR TR

AR

Hov

bt

EXHIBIT 3

Appendix - 59



eavise of the Tow nowrly

rate, §ake almost no 5PD

cases anymone, Maybe one
per yearn and only those
wilch reguire imy “richs”
sxparience, o horizi
A or other scientific ¢
The howrly ra o it

Dview them as langely pro
i
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o bilh all my time, as 11 aot
worth the (unbitababs) the
art Lo do so.

available).” "This raie as beea y place for approximalely 20
years. "

And, it is pot solely state courts that have taken on this issue.
A aumber of state fegislatures have also dealt with the issue.
Recognizing that the NACDL report has firmly established
Wisconsin ta have the lowest compensation rates in the na-
tion, we note that other more rural states have invested the au-
thority Lo set attorney compensation rates in an independent
statewide commission (akin te the SPD in Wisconsin). For
exaniple, the statewide commissions in both Arkansas ($60-
$80)" and North Dakola {§75)™ have established assigned
counsel rates that far exceed Wisconsins and encompass both
a reasonable fee and overhead expenses. Both states have a
cost of living below that of Wisconsin.™

er——

o The rule reads:

SCR81.02 Compensalion.

(1) Except as provided under sub, (1m), atlorneys appuinted by any

courl 1o provide legal secvices for thal court, for judges saed in their

eilicial capacily, for indigents and for honrds, cornissions and com-

mitlees appointed by the supreme court shall be compensaled at the

riie of $70 per howr or o higher rate set by the appeinting suthority,

"The Supreme Court shatl review the specified rate of compensation

avery Lwao years,

(1m} Any provider ol tegal services may contract for the provision of

fegal seevices al less than the rate of compensation under sub, (1),

(23 The rate specified in sub. {1 applies oy to services performed

alter Tuly 1, 1994,
B *If fawyers are unavailable or unwilling o represent indigent clients at
the S rate of $40 per hour, or when clients do nal qualily under existing
SPD cligibility standards but nonetheless are unalde Ananciatly to retain
counsel, judges then must appoint lawyers al county expense.” See Sfafe v
Drean, 163 Wis, 2d 503, 471 N.W.2d 310 (CL App. 1991), Also sees nthe
matler of the petition fo amend Suprente Conrt Rute 8142 (June 2011), at
htips:/fwwwvicourts,govise/rulhear/Display Document pdi#eonient=pd-
£8yoqNo==67 390,
¥ Arkansas Code Ann, §16-87-211.
W N, Dak. Cent. Code §54-61-02(a)(1).
S UK. Census Bureaw, Stafistival Abstract of the United Slales, 2012
(supra, note 6) lists three Arkansas municipatities in its statistical abstruct:
Canway has a cost of living that is - 13.4% below national average; Fort
smith (-13.9%); and Jonesbore (-11.1%). Ounly one North Dakota <ity is
listed in the same document, Minet, North Dakela is narginally below the
nationul cost of living average: (-0.01%),
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Finding #2; Wisconsin violates the ABA Ten Principles’ prohibition on contracts let solely on
cost

ABA Principle 8 does not support ffat {ee contracts because they are rile with conflicts ol interest
between lawyer and defendant, As noted in standards promulgated by the National Legal Aid

& Delender Association, iixed ee contracts that reguire lawyers Lo be paid “the saie amount,

no matter how much or tittle he works on cach case” causcs similar conflicts because it is in the
lawyer’s “personal interest to devote as little time as possible to cach appointed case, leaving more
time for the lawyer to do other more lucrative work.”™

As of Pebruary 2014, SPD employed 58 fixed-fee contracls compensaling allorneys al a rale
between $248 and $362 per case (depending on the county}.™ Do these Wisconsin contractual
arrangements produce financial incentives to triage work in faver of some defendants, but in del-
riment of others? The answer is “yes”

Using the $41.75 per hour overhead rate calculated above, an attorney paid §248 per misdemean-
or case will begin 1o lose money within the {irst six hours worth of work perlormed on the case
(and would not have any net income from the fee}.™ So, what if the attorney wants to earn some
money and, on average, disposes of the cases within five hours time? Under that scenario, the
attorneys’ overhead costs would be $208.75.7 This leaves a “reasonable” fee of just $39.25.% Spread
over the five hours worth of work, the attorney is working at a rale of $7.85 {or slightly more than
minimum wage).” Working to complete the average job in three hours means that an attorney ex-
pends $125.25 in overhead costs, netling $122.75 for him or herself. 'This equales to working ata
rate of approximately $41 per hour - approaching a reasonabie “reasonable fee” based on the rates
of other states. There is a clear financial incentive Lo the attorney Lo limit what is done on a case in
order to make it profitable, all to the detriment of the defendant.

But, can an attorney ethically dispose of the average misdemeanor case in just three hours? Ne
nratter how complex or basic a case may seem at the outset, there are certain fundamental tagks
each attorney must be able to do for each and every client in advance of the plea, Even in the
average misdemeanor case, the attorney must be able to, among other tasks: meet with and inter-
view with the clienl; attempt to secure pretrial release if the client remains in state custody (but,
before doing so, learn from the client what conditions of release are most favorable to the client);

N

2 NLADA web page on Flat Fee Contracts, at: htgp/fwwwnlada.netflibravy/article/na_flatfeecontracts. (Last visited
July 2014}, In the Guidelines for Negotiuting and Awarding Goverinental Contracts for Criminal Defense Serviees,
wrilten by NLADA and adopted by the ABA in 1985, Guideline 111-13 similarly prohibits contracts under which
payment of expenses for necessary services such as lnvestigalions, expert witnesses, and transeripts would “decrease
the Contraclos’s income ar compensalion Lo allorneys or other personiel.” because this siluation creates a conflict of
interest between attorney and client.
' Covering approximately 10,000 cases,
U1 the $248 {lat misdemeanor case rate is divided by the average hourly overhead rate of $41.75, ihe result is that
an atlorney begins losing moeney aller 5.94 hours put into a case,
% Caleutated by multiplying the hourly overhead rate of $41.75 by five hours (841.75 x 5 bours = $208.75).
“ Caleulaled by subtracting $208.75 fram the $248 flat per case rile,

Caleulated by dividing $39.25 by five hours, The minimun: wage in Wisconsin stands at 87, ¢ US. Depart-
ment of Labor, at: hitp://www.dolgov/whd/minwage/america.htm#content,
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keep the client informed thiroughout the duration of proceed-
ings; prepare for and appear at the arraignment, wherein he
must preserve his client’s rights; request and review (ormal
and informal discovery; launch an investigation, scouring all
sources of potential investigative information in the process,
and as soon as possible; research the law; develap and contin-
ually reassess the theory of the case; file and argue on behall of
pretrial motions; read and vespond to the prosecution’s mo-
tions; negotiate plea options with the prosecution, including
sentencing outcomes; and all the while preparing lor the event
that the case may be going to trial and possibly sentencing.™
Although lawyers in some cases may dispose of a misdemean-
or ethically in under three hours, the majority of cases should
take longer.

For example, in January 2014, the ABA published its most
recent report on public defense workload.™ 'the report deter-
mined that “to provide reasonable effective assistance of coun-
sel,’™ the average Missouri lawyer needs to spend 11.7 hours
to dispose of the average misdemeanor case through a plea
deal. Applying this analysis to Wisconsin, the state of Wiscon-
sin would have to pay attorneys nearly 3490 per misdemeanor
case just to cover overhead.

Several states have recently prohibited fixed fee contracting
altogether because of the financial conflicts of interest they
generate, For example, Idaho requires that representation shall
be provided through a pubtic defender office or by contract-
ing with a private defense attorney “provided that the terms

of the contract shall not include any pricing structure that
charges or pays a single fixed fee for the services and expenses
of the attorney”™®" Similarly, the Michigan Legislatuye created a
statewide public defender commission in the 2013 legislative
session, called the Michigan Indigent Defense Commission

0 National Association of Criminal Delense Luwyers. Minor Crimes,
Massive Wasle: ‘The Terrible Toll on Americas Broken Misdemeanor
Courts, April 2009, Sce page 22, Available at: hiips:y/fwwwnacdl.orgfre-
ports/misdemeanor/,

¥ Ametican Bar Assoctation, e Missouri Project: A Study of the ddissou-
ri Deferder Systent and Altorsey Workload Standards. Prepared by Rubin-
Brown LLP on beball of the ABA, Standing Committee on Legal Aid and
Tndigent Defendants. Available at btp://wwwamericanbarorg/content/
danrfabafevents/legal_aid_indigent_defendants/2014/1s_sclaid_5¢_the_
missouri_project_reportauthcheckdam.pdrl.

M Ihid, al page 6.

o TG, $ 19-859 (codified in 2014).
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(MIDC). In establishing minimum standards, rules, and procedures, the MIDC is statutorily
barred from approving indigent defense plans that provide “economic disincentives” and statute
further states that “incentives that impair defense counsel’s ability to provide effective representa-
tion shall be avoided®

Other states have barred flat fee contracting through judicial rules. For example, the South Dako-
ta Unifted Judicial System Policy 1-PJ-10, issued by the state supreme court, not only set a reason-
able hourly rate that “will increase annually in an amount equal to the cost of living increase that

state employees receive each year from the legistature,”™ but also bans flat {ec contracling ™

Finally, a Federal Court in 2013 called the use of very low rate flat fee contracts in two cities in
Washinglon State prior to the Supreme Court ban an “intentional choice” that purposefully “left
the defenders compensated al such a paltry level that even a brief meeting [with clients] at the
oulsel of the representalion would likely male the venlure unprofitable”™ Whether or not Wis-
consins policymakers similarly made an “inlentional choice” Lo create financial conflicts of inter-
estin the delivery of constitutional right to counsel services cannot be decided here. However, it

2 Mich. Stat, Ann, § 780,991 {2)(b),

* Supra, note 45,

o U8 Policy 1-PJ-10 requires that *lafll fawyers ... be paid for wil fegal services on an hously basis” thereby ban-
ning the use of flal fre contracting for public counsel services. 1hid,

“ United States District Court, Western District of Washinglon al Seattle. Memorandun of Decision in Wilbior v
Mot Vernon. No. GLI-1HOUORSL, at 15, December 2013, fudge Robert Lasnik. Available at: hutp://sixthamendment,
orghwp-contenl/uploads/2013/12/Wilbwr-Decision.pdf.

EXHIBIT 3

Appendix ~ 63




is clear that financial conflicts are having a number of impacts on the delivery of right to counsel
services, as detailed in Finding #3 below.

Finding #3: Unreasonably low attorney compensation rates interfere with a lawyers’ ethical
obligation (o give undivided loyally to each and every defendant

Al the July 2000 meeting of ABA, the House of Delegates adopled a vesolution veaflirming the
core value of the legal profession.® The resolution calls on fawyers to maintain “undivided loyalty”
Lo the client and to “avoid conflicts of interest” wilh the client. The ABA resolution expands upon
Lhe core values first established in 1983 in its Model Rules of Professional Conduc!. Rule 5.4{c)
states that a lawyer shall not permit a person that pays the lawyer to render legal services to “reg-
ulate the lawyer’s professional judgment in rendering such legal services™ The Model Rules have
since been adopted by the state bar associations in 49 of 50 states, plus the District of Columbia
(including Wisconsin).*®

Moreover, there is a constitutional imperative for defender representation to be independent and
free from undue interference on a lawyer’s professional judgment. In the 1979 case, ervi v. Ack-
erman, the United States Supreme Gourt determined that “independence” of appointed counsel
to act as an adversary is an “indispensible element” of “eflective representation.™ Two years later,
the Court determined in Polk County v. Dodson that states have a “constitutional obligation to
respect the professional independence of the public defenders whont it engages"” Observing that
“a defense lawyer best serves the public not by acting on the State’s behalf or in concert with it, but
rather by advancing the undivided interests of the client”' the Court concluded in Polk County
that a “public defender is nol amenable to administrative direction in the same sense as other
state employees.™

This is confirmed in Strickland v. Washinglon.™ In that case, the Court states that “independence
of counsel” is “constitutionally protected,” and that *[glovernment vielales the right to eflective
assistance when it interferes in certain ways with the ability of counsel to make independent deci-
sions about how to conduct the defense

% ABA House of Defegates. Resordtion 10-F. July 2000. Available at hutp://wwwamericanbarorg/groups/leadership!/
2000dailyjournal 10.himil
“ American Bar Association. Model Rudes of Professiveal Conduct. 2012, Available at: hitpy//wwwanericanbar.org/
gmups/proi‘essimmlg'usponsibility/pubiicalions/mudclwrulcs_of_prufessionuI__mnduct/modeLruIcs#ui'_pr-:)f’cssiun-
al_conduct_lable_of_contents.hunl
& Failure to adbere to the bar rules of each state may result in disciplinary action against the attorney - even loss of
license to practice kw.
M Perri v Ackerntin, 444 US. 193 (1979), Available at hitpd/wwwoyer.org/eases/ F970-1979/1979/1979_78 5981,
o polk Cornty v. Dodson, 454 U.S. 312 {1981). Available at: hitp://wwwoyez.org/eas-
es/ 1980-1989/1981/1981_80_824,
o Ihid,

Ibid,
" Strickland v Washington, 466 U.S. 688 (1984), Available al: hitp://www.oyerorg/cas-
e/ 1980- 1989/1983/1983_82_ 1554,
" 1Did,
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Both unreasonable compensation with no allowances tor
overhead expenses and [lat fee contractual arrangements

to represent the poor in criminal courts are constitutional
violations precisely because each pils Lhe attorney’s financial
well-being against the client’s right to conflict-{ree representa-
tion, A lawyer can be pushed into thinking about how to make
the representation profitable in addition to, and potentially in
opposition to, the stated interest of the client,

To discover whether such negative impacts exist in Wisconsin
in relation to the low attorney compensation rate, the au-
thors of this report conducted a survey of Wisconsin lawyers,
‘The survey was sent electronically to 1,277 criminal defense
atlorneys, using lists provided by WACDL and the SPD. These
lists include attorneys currently taking cases and those that no
longer take cases for whatever reason. E-mail analytics show
that 166 bounced back as having wrong email addresses. 'This
means thal 1,111 surveys were sent with 378 people filling out
the survey (a 34% response rate).

Nearly one half of respondents (49.4%) stated that they rep-
resent fewer public defender appointed clients than in the
past, This is in addition to the 6.8% of respondents stating that
they no longer take SPD appointed cases at all.” These results
conlirny what SPD reported its 2013-2015 Biennial Budge
Issue Paper; “Although there are currently about 1,100 lawyers
on the appointment lists, about 25% of them take less than five
cases per year and more than 10% take one or less cases per
year,

‘This is important because there appear o be twao distinct
classes of appointed attorneys: () those attorneys that take
occasional cases (perhaps out of some self-perceived duty

to the Court or SPDY; and (b) those lawyers that represent a
significant number of SPD defendants. Bul, before delving
deeper into that divide it is important to note that regardless
of how many SPD cases an attorney takes on annually, the
survey showed that Wisconsin atlorneys spend, on average,
about 13% less time working on their appointed cases than on
similar retained cases.

A quarler of the altorneys state thal the number bas renwined the
same. 18.5% say that they've increased the number of appointed cases they
have accepled.

o SPI, 201 3-2015 Biennial Bridye! fssue Paper, provided 1o authors by
SPD stafl.
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A lawyer must be appointed early to represent the accused so that she can work with the client to
develop Lhe level ol trust thal is essential to her ability to be eflective - what the Supreme Court
has described as “those necessary conferences between counsel and accused which sometimes
partake of the inviolable character of the confessional”™” However, surveyed atlorneys reported
that they spend 37% less time, on average, meeting with their appointed clients than they do with
their retained clients.

Motions are a vitally important component of an attorney's litigation strategy. Where the gov-
ernments evidence was acquired through an unlawful search, as one example, a defense lawyer’s
motion can suppress such evidence, thereby increasing the chances of a betier plea offer from the
prosecution or maybe even obtaining a dismissal of the charges entirely. As the judge in the Fed-
eral lawsuit challenging the constitutionality of the indigent defense services in two Washington
cities noted, “no hard and (ast number of pretrial motions or trials is expected,” but when hardly
any molions are ever filed and the number of trials is "incredibly small” it is a “sign of a deeper
systemic problem™ 'The Wisconsin survey revealed (hat altorneys who have a higher number of
public delender cases lend not o file motions in their cases, and they are more likely (o resolve
cases by their public defender clients pleading to the offense charged. ‘This suggests that atlorneys
with many SPD cases are prioritizing speed in order 1o make representation mare profitable.
Even if that is not the conscious intent, the pressure of having to make a living and potentially of
devoting time Lo higher-paying retained cases can have that effect,

Conversely, the data suggest that those attorneys who take on fewer public defender cases in favor
of private clients lile more molions for bolh their private clienis and public defender clients. These
attorneys tend to spend more time working on their public defender cases, meet with them more
often, see their cases more often result in acquittal, and are less likely to resolve cases with guilty
pleas as charged compared with altorneys who take on more public defender clients and who file

fewer motions.

Finding #4: Separation of powers concerns do not prevent the Wisconsin Supreme Court
from increasing assigned counsel rates through judicial rule

The Sixth Amendment to the U.S. Constilution was created Lo prevent the tyrannical impulses of
big government from taking away an individuals liberty without the process being fair. It does not
solely apply in good economic times,

Despite this, there is some evidence that financial considerations may have trumped the con-
stitutional imperative for independent, conflict-free representation in Wisconsin. In 2011, the
Wisconsin Court expressed concern about the adequacy of assigned counsel fees in the contex!
of a petition to amend Supreme Court Rule 81.02.7 'The Petilion asked the Courl to increase the
court-appointed rate to $80, ti¢ it to the Consumer Price Index, and provide that SPD-appointed

T Powelt v Alabame, 287 ULS. 45 (1932). Available at: htip/hewwoyenorg/cases/ 1901- 1939/1932/1932_98,

* o Supra, nole 65.

P Supra, notes L and 47,
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rates be not less than the Rule §1.02 rates.™ Despite the Courts’ “sincere concern” and recognition
of the “extensive anccdotal evidenee” that “shortfalls may compromise the right to eflective assis-
tance of counsel™! in Wisconsin, the Court denied the petition, in part, because of “a pacticularly
challenging budgetary environment” for the legislature.

[f the Court is worried about separation of powers concerns, it should not be, The Court has
inherent power Lo ensure the eflective administralion of justice in the State of Wisconsin.® Al-
though the legislature holds the power to pass budgets, an expenditure policy that creates a
financial conilict of interest in whicl: the constitutional right to counsel is compromised cannot
be allowed to stand. The Courl should nol fear that passing a court rule increasing pay will nec-
essarily vesult in forcing the legistature to expend more money. The Wisconsin legislatuve can, for
instance, work together to increase the reliance on diversion that could move juvenile and adult
defendants out of the formal criminal justice system and provide help with potential drug or oth-
er dependencies. Similarly, lawmalkers can change low-level, non-serious crimes to “citations” - in
which the offender is given a ticket to pay a fine rather than being threatened with jail time thus
(riggering the constitutional right to counsel.™ By shrinking the size of the criminal justice sys-
tem, Wisconsin's funding requirements under the right to counsel could be mitigated, even with
increased rates of pay for attorneys.

It is easy for policymakers, especially in bard economic times, to say that they do not want to give
mote taxpayer resources (o lawyers. Bul if the failure to pay a reasonable rate creates financial
conflicts of interests that result in lawyers triaging the Sixth Amendment duty they owe Lo some
clients in favor of others, then Wisconsin is in violation of the U.S. Constitution ~ a situation the
policymakers may want to redress to avoid costly systemic litigation,

o

CUMMENDA TN

{
i
o
¥

'"The Wisconsin Supreme Court should amend Rule 81.02 to increase the court-appointed rate Lo
$85., This includes an overhead rate of $41.79, plus a reasonable fee of $43.21, 'The Court should
require that the rate be increased in conjunction with either (a) the cost of living increases given
for stale government workers, or (b) the annual increase in the Consumer Price Index. The Court
should require that SPD-appointed counsel rates be not less than the Rule 81,02 rates. Finally, the
Court should ban all indigent defense contracts that interfere with a lawyer’s professional inde-
pendent judgment through economic incentives or disincentives.

M ihid.

s Jbid,

8 Spe, e, State ex rel, Friedrich v Circuit Conirt for Dane County, 192 Wis. 2d 1, 531 N.W.2d 32 (1995).

& For example, jurisdictions in Washington State have developed diversion programs (or suspended driver license
cases, resulting in reducing caseloads by one-third, See, Roberl C. Boruchowilz, Fifty Years After Gideon: It is Louy

Past Tinic to Provide Lawyers for Misdemeanor Defendants Who Cannat Afford to Hire Their Own, 1t Sealtle Journal
for Social justice 891, 922(2013}.
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WISCONSIN STATE PUBLIC DEFENDER PROPOSED BUDGETS

YEAR PROPOSED PRIVATE BAR RATES
1995-97 Request for a budget increase of 89,800 to change the rate of compensation
provided to private attorneys appointed by the public defender to a flat rate
of $45 per hour,
1997-99 Request for a budget increase of $147,800 to increase reimbursement to
private attorneys from $40 to $45 per hour
1691-2001 Request to increase the reimbursement rates paid to private attorneys from

$40 to $45 per hour. Mentioned: results of a 1997 survey conducted by the
State Public Defender’s appellate division suggest that a decline in the
number of attorneys willing to accept State Public Defender appointments
can be explained by a low howrly wage rate.

2001-03 Request $3,042,500 to increase the in-court and out-of-court hourly
compensation paid to private bar attorneys accepting appointment to
represent indigent SPD clients from $40 per hour to t the compensation rate
paid to attorneys appointed under Supreme Court Rule 81.02(1). ($70 per

hour)
2003-05 Regquest to increase the current SPD private bar reimbursement rate of $§40
to $70 per hour; the amount currently authorized under SCR 81.02(1)
2005-07 Request statutory language increasing the in-court and out-of-court hourly

compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients to 370 per hour

2007-09 Request statutory language increasing the in-cowt and out-of-court hourly
compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients to $70 per hour

2009-11 Request statutory language increasing the in-court and out-of-court hourly
compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients to $70 per hour

SPD current travel time compensation rate would remain at $25 per hour
and would not be changed under this requested modification

2011-13 Request statutory language increasing the in-court and out-of-court hourly
compensation rate paid to private bar attorneys accepting appointment to
represent indigent SPD clients to $70 per hour

Amend current law to eliminate reimbursement for time spent traveling if
any portion of the trip is outside the county in which the attorney’s principal
office is located.

’

2013-15 Request $3,506,000 to increase the hourly compensation paid to private bar
attorneys representing SPD) clients from $40 per hour for in-court and out-
of-court work to $50 per hour

201517 Request $930,000 in 2015-16 and $7,627,900 in 2016-17 to increase the
rate at which private bar attorneys are compensated from $40 per hour to
$45-$60 depending on the case type.
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