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Waiver of Liability Agreements and Schabelski v. Nova Casualty: Finding the 
Fine Line Between “Not Specific Enough,” “Too Long,” and “Overbroad” 

Alexander “Sandie” Pendleton1 
Pendleton Legal, S.C. 
Milwaukee 

Prof. Paul Anderson 
Director, Sports Law Program & National 
Sports Law Institute, Marquette University 
Law School 

I. Waivers in Context: Sport, Society and Permitting Waivers of Liability
A. The great policy debate regarding waivers:

Are waivers worthwhile for our society, 
so as to ensure ample and affordable 
sport, fitness and recreational (“SFR”) 
opportunities? 

or Would our society be better off if 
waivers in an SFR context are 
unenforceable? 

B. The debate does not occur in a vacuum:
1. Waiver policy in the U.S. is the result of the competing desires of various interest

groups (see Figures 1 and 2).
2. Whether waivers are enforced has real world consequences: If waivers are

permitted/enforced, victims of negligence are not compensated, and the theory is:
(a) future negligent behavior is not deterred, and (b) providers are not incentivized
to obtain reasonable insurance coverage, and spread the cost of that insurance in
the prices providers charge patrons.

C. The tension between America’s robust tort system, and its robust SFR culture.
D. The enormous size of the U.S. SFR sphere (excluding the huge U.S. professional sports

industry).
1. Exact statistics are difficult to come by.
2. Just youth and high school sports participation:

a. Youth: around 60 million participants; and
b. High School: over 7.5 million participants.

3. Just the outdoor recreation industry economy:
i. In the U.S., outdoor recreation accounts for 2.0% of GDP, and about 4.3

million jobs.
ii. In Wisconsin, outdoor recreation accounts for 2.7% of GDP, and about

90,000 jobs.
iii. It is estimated that 95% of Wisconsinites participate in some type of outdoor

recreation each year.
B. Why our society chooses to encourage and promote SFR activities, and provide some

liability protection to SFR opportunity providers.

1 No views expressed in this outline, or in the presentation accompanying this outline, may be attributed to any client 
of Alexander T. Pendleton or Pendleton Legal, S.C. 
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1. The significant (or even catastrophic) cumulative adverse health effects of 
sedentary lifestyles (on youth and adults). 
a. Obesity 
b. Diabetes 
c. Depression 

2. The concern regarding what kids will do without recreational opportunities 
(crime, sex, drugs, isolation). 

3. Youth SFR opportunities as a means to lessen crime rates (one of the reasons why 
organizations like “police youth sports leagues” and the Boys & Girls Clubs 
exist). 

4. Youth SFR opportunities as a means to promote youth community connection. 
5. Youth SFR activities generate economic activity (i.e., youth sports are 

cumulatively a “big business”). 
C. Why our society allows recreational activities that involve a risk of significant injury. 

1. Examples: organized amateur auto racing, parachute jumping, bungy jumping and 
boxing. 

2. Prohibition vs. regulation. 
D. In additional to the physical health benefits associated with youth SFR activities, parents 

(and society) value the ability of such activities to teach certain difficult to develop life 
skills, coping skills, and positive character traits: 

1. Discipline, grit and persistence 
2. Courage 
3. Risk taking 
4. “Sportsmanship” (a/k/a, a sense of what is and isn’t “sporting” or “fair play”) 
5. Teamwork and selflessness 

E. Participation in high school sports is associated with higher academic performance, as 
well as a host of other positive things (higher graduation rates, lower levels of depression, 
lower rates of involvement in the justice system). A large study of 140,000 Kansas high 
school students indicated these benefits were especially apparent when comparing 
students of color involved in H.S. athletic teams, with students of color not involved with 
such. See The Case for High School Activities (National Federation of State High School 
Associations). 

F. Sports as a means to create or enhance community cohesion and pride. 
G. The important role sports have played over the last 150 years in breaking down social 

barriers and prejudices.2 
1. Sports as a means of lessening racial, religious, ethnic, and economic prejudice. 
2. Sports and recreational opportunities as a means of promoting gender equity, and 

women’s empowerment. 
3. Sports as a means of promoting LGBTQ acceptance and empowerment. 
4. Mixed-gender team sports as a means to promote greater gender equity. 

2 See, e.g., David K. Wiggins, More than a Game: A History of the African American Experience in Sport (Rowman 
& Littlefield 2018); Billie Jean King, All In: An Autobiography (Knopf 2021). 
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H. The theory is that if waivers are not allowed, such will have a chilling effect on the
availability of SFR opportunities, and all (or too many) of the above-identified
individual benefits, and societal benefits, will be lost. The theory that SFR-opportunity
providers advance:

1. The very nature of SFR activities creates some risk of injury.
2. Some injuries are by the nature of SFR activities going to occur, and that if

providers cannot use waivers, injured participants are going to seek to hold
providers liable for every injury that occurs, regardless of whether the provider
was negligent.

3. It is easy for injured participants to commence negligence claims.
4. It is expensive and time-consuming for providers to defend against such claims.
5. For several reasons, it is difficult for a provider to get a claim dismissed at the

summary judgment level, or to obtain a favorable verdict from a jury.
6. If waivers cannot be used, potential providers will simply decide “it is not worth

the risk” to provide the SFR opportunity in question, and not enter the
marketplace, or get involved in providing the opportunity.

7. If waivers cannot be used, existing providers will go out of business, or choose
not to provide the SFR activity in question.

I. This theory is not universally accepted, as different jurisdictions in the United States vary
widely as to how they treat waiver-of-liability agreements. For example, if one just
focuses on how different states treat parental waiver-of-liability agreements:3

1. In 11 states (22% of states), courts hold (or statutes provide) that parents have
authority to enter into waiver agreements on behalf of their minor children, and
therefore enforce parental waivers that are well drafted, and well deployed.4

2. In 5 states (10%), the limited authority that exists suggests that courts will
probably enforce parental waivers.5

3. In 13 states (26%), as a matter of public policy, courts hold (or a statute provides)
that parents do not have the authority to enter into parental waivers on behalf of
minors, and therefore courts do not enforce parental waivers.6

3 In contrast, when it comes to waiver-of-liability agreements relating to adult participants, a higher number of 
states in general enforce such agreements, and only three states have a statute or public policy that invalidates all 
such agreements. 
4 Those 11 “enforce” states are: Alaska, California, Colorado, Connecticut, Delaware, Indiana, Maryland, 
Massachusetts, Minnesota, Ohio, and Wisconsin. Please note, however, that in two of those states (Connecticut and 
Wisconsin), while lower courts have enforced parental waivers, the standard for enforcement set by the highest court 
in Connecticut and Wisconsin as to adult waivers is very high, relative to other states. As such, providers that choose 
to use parental waiver agreements in Wisconsin (and Connecticut), must ensure that any parental waiver they use 
must be very carefully drafted and deployed, if they want to have any chance of convincing a court in either of those 
states to enforce the parental waiver. 
5 Those 5 “probably enforce” states are: Arizona, Georgia, Idaho, Montana, and North Dakota. 
6 Those 13 “do not enforce based on public policy” states are: Illinois, Iowa, Louisiana, Maine, Michigan, New 
Hampshire, New Jersey, New York, Pennsylvania, Tennessee, Utah, Virginia, and Washington.  
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4. In 4 states (8%), the approach that each of those states take is unique or unusual, 
such that that they are not easily categorized into any of the above categories.7   

5. In 17 states (34%), there is insufficient authority (statutory or case law) to 
determine whether courts in those states will or will not enforce parental waivers.8 
(See Figures 3.1 and 3.2.) 
 

II. Wisconsin Waiver Law Standards Before Schabelski v. Nova Casualty9  
A. The dismal record of waivers before the Wisconsin Supreme Court. 
B. Wisconsin Supreme Court waiver cases and their key holdings. 

1. Merten v. Nathan, 108 Wis. 2d 205 (Wis. 1982).  
a. Inexperienced rider injured while taking horse riding lessons. 
b. Waiver unenforceable due to misrepresentation in waiver about insurance 

coverage. 
2. Arnold v. Shawano County Agr. Soc., 111 Wis. 2d 203 (Wis. 1983) (later 

overruled on other grounds). 
a. Stock car race participant injured due to accident and post-accident negligent 

rescue efforts. 
b. Waiver unenforceable as too broad, negligent rescue not clearly within scope 

of agreement. 
3. Dobratz v. Thomson, 161 Wis. 2d 502 (Wis. 1991).  

a. Death of water ski show performer. 
b. Waiver unenforceable due to vagueness, as it was unclear whether activity 

that caused the injury, was type of activity covered by the waiver. 

7 Those 4 “not easily categorized” states are: Florida, Hawaii, Kentucky, and Texas. For example, in Florida courts 
enforce parental waivers when used by non-profit or community organizations, but the Florida Supreme Court in 
Kirton v. Fields, 997 So. 2d 349 (Fla. 2003) held that parental waivers used by commercial entities are not 
enforceable, but then after Kirton the Florida legislature enacted a statute that permits the use of parental waivers as 
to some types of claims, even when used by commercial entities. 
8 Those 17 “insufficient information” states are: Alabama, Arkansas, Kansas, Mississippi, Missouri, Nebraska, 
Nevada, New Mexico, North Carolina, Oklahoma, Oregon, Rhode Island, South Carolina, South Dakota, Vermont, 
West Virginia, and Wyoming. However, note that in 6 of those states (Alabama, Arkansas, North Carolina, 
Oklahoma, West Virginia, and Wyoming), in each of those states there is one federal court decision (interpreting the 
law of the state in question), that holds that parental waivers are not enforceable under the laws of those states. 
9 Any discussion of SFR activities in Wisconsin—and how the Wisconsin legislature attempts to promote SFR 
activities in general—would be incomplete without at least a brief mention of the multiple immunity statutes that the 
legislature has created to protect certain classes of persons (such as volunteers, and “rural” landowners), and 
industries (such as the ski industry, or the equine-activity industry). See, e.g., Wis. Stat. § 895.48 (Wisconsin’s 
“Good Samaritan Law”); Wis. Stat. §895.52 (the Wisconsin Recreational Use Statute); Wis. Stat. §167.33 (the 
“alpine sports” act, which also applies to claims involving bike-related injuries at ski areas) Wis. Stat. §895.482 (ski 
patrol immunity statute); Wis. Stat. §895.481 (Equine Activities Liability Act); Wis. Stat. §895.525 (participation in 
recreational activities; restrictions on civil liability, assumption of risk; restrictions on liability as to contact sport 
participants); see also 42 U.S.C. §§ 14501 – 14505 (the Volunteer Protection Act of 1997). The Wisconsin 
legislature has also created numerous immunities, or procedural protections, that apply in situations in which the 
provider of an opportunity for an SFR activity is a governmental body or employee. See, e.g., Wis. Stat. §893.80 and 
§895.523. While the above types of statutes can play dramatic roles in limiting liability in particular situations, the 
focus of this presentation is on waiver-of-liability agreements, so the above statutory protections are not addressed in 
any detail in this outline or presentation. 
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4. Richards v. Richards, 181 Wis. 2d 1007 (Wis. 1994). 
a. Passenger in company truck injured. 
b. Waiver void as against public policy as it serves two purposes, and is 

extremely broad and all inclusive 
5. Yauger v. Skiing Enterprises, Inc., 206 Wis. 2d 76 (Wis. 1996). 

a. Eleven -year-old skier killed when she collided with the concrete base of a 
chairlift tower. 

b. Waiver void against public policy as did not unambiguously release ski 
operator negligence and waiver language was not conspicuous to signer. 

6. Atkins v. Swimwest Family Fitness Center, 2005 WI 4. 
a. Visitor at swim center for rehabilitation purposes drowned while using pool. 
b. Waiver unenforceable as against public policy as language was ambiguous as 

to what was covered, and it served two purposes (registration and waiver). 
7. Roberts v. T.H.E. Ins. Co., 2016 WI 20.  

a. Event attendee injured in something of a freak accident (struck by a hot air 
balloon basket, while she was waiting in line to take a tethered ride). 

b. Waiver was voided based on its being overly broad and ambiguous, and in 
that it provided no opportunity to bargain. 

C. A Summary of the Factors the Supreme Court Considers (a Two Step Inquiry):10 
1. Step 1: Is the waiver broad enough to cover the activity that caused the injury?  
2. Step 2: Public policy (five key factors): 

a. Is the waiver overbroad?  
b. Does the document serve two purposes? 
c. Does the form itself provide an opportunity to bargain? 
d. Whether “the document clearly, unambiguously and unmistakably explain[s] 

to the signer that he or she is accepting the risk of the releasee’s negligence”? 
e. Is the waiver “camouflaged” (i.e., whether “the form, when viewed in its 

entirety, fail[s] to alert the signer to the nature and significance of the 
document being signed”)? 

D. A Relatively Recent Example of a Waiver Found Valid by the Court of Appeals (Beer v. 
La Crosse County Agricultural Soc., 332 Wis. 2d 316 (Wis. App. 2011) unpublished 
decision authored by Judge Gary Sherman). 

1. Two step review process followed. 

10 As recently explained in Stewart v. Wang, No. 20-cv179-jdp, 2023 WL 2302065 (March 1, 2023W.D.Wis.), of the 
two steps, the public policy step has evolved to usually become the more important step of the two: 

The Wisconsin courts’ analytical approach to liability waivers has evolved in recent years. 
Specifically, courts remained focused on the same set of concerns, but those concerns have been 
recast from contract interpretation to a set of public policy factors. The court will ground its 
analysis of the liability waiver in this case in the two most recent Wisconsin Supreme Court 
liability waiver cases, Atkins and Roberts. Atkins v. Swimwest Fam. Fitness Ctr., 2005 WI 4, ¶ 1, 
277 Wis. 2d 303, 307, 691 N.W.2d 334, 336; Roberts, 2016 WI 20. 

Stewart, at *3-*4. Stewart is also an example of how complicated waiver law cases can be, in that the case involved 
a water ski accident, so a large portion of the opinion is devoted to determining whether Wisconsin waiver law 
controlled, or whether instead federal admiralty law controlled.  
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2. Waiver found to have clearly communicated terms to the signer. 
3. Was only a release (i.e., the document did not serve “two purposes”). 
4. The document provided an opportunity to bargain. 

 
III. Schabelski v. Nova Casualty 

A. Schabelski v. Nova Casualty, 2022 WI App 41. 
1. The facts. 
2. The majority opinion. 
3. The dissenting opinion. 
4. The lessons of Schabelski. 

B. Drafting waivers post-Schabelski: The Fine Line Between “Not Specific Enough,” “Too 
Long,” and “Overbroad” 
 

IV. Five Common Mistakes Attorneys Often Make When Drafting Waivers (Just to Name a 
Few): 
A. Copying a Waiver from the Internet. 
B. Simply Using a Release Prepared by a National Organization. 
C. Failing to Handle the Issue of Minor Participants Correctly. 
D. Failing to Address the Issue of Bargaining appropriately. 
E. Failing to advise that waivers are just one component of an overall risk management plan. 

 
V. Representing the plaintiff who signed a waiver: 

A. Reviewing the waiver text critically. 
B. Reviewing the deployment of the text critically. 
C. Investigating all facts surrounding the presentation and signing of the waiver. 
D. Negotiating with an insurer when a waiver is involved. 

 
VI. Representing the organization that obtained a waiver from a subsequently injured 

participant: 
A. Considering whether to file a motion to dismiss. 
B. Preparing for the motion for summary judgment. 
C. Arguing the motion for summary judgment, or the waiver on appeal. 

 
VII. Closing Thoughts: 

A. If your client is going to use a waiver, should it use a waiver that is enforceable?  
B. If your client is going to use a waiver, should you be the lawyer who drafts it? 
C. If your client is going to have a risk management program, should you be the lawyer who 

advises the client on that program? 
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VIII. Other Resources: 
A. Pendleton Legal, S.C. Websites: www.WaiverLaw.com and www.ReleaseLaw.com. 
B. Doyice J. Cotten Websites: www.SportWaiver.com. 
C. Alexander T. Pendleton & Doyice J. Cotten, Waivers & Releases of Liability (11th ed. 

scheduled for publication 2023). 
D. Ralph C. Anzivino, The Exculpatory Contract and Public Policy, 102 Marq. L. Rev. 747 

(2019).  
E. Blake A. Nold, Codify This: Exculpatory Contracts in Wisconsin Recreational Businesses 

101 Marq. L. Rev. 573 (2017). 
F. Alexander T. Pendleton, Recreational Liability: Plaintiff-Friendly Standards Remain, 90 

Wis. Law 11 (Oct. 2017).  
G. Alexander T. Pendleton, Enforceable Exculpatory Agreements: Do They Still Exist?, 78 

Wis. Law. 10. 
H. Alexander T. Pendleton, Enforceable Exculpatory Agreements, 70 Wis. Law. 10 (Nov. 

1997). 
I. Alexander T. Pendleton, Wisconsin’s Recreational Use Statute: Wide Open Spaces and 

Wide Open Immunity, 66 Wis. Law. 14 (May 1993).  
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Figure 1 

The Major Interest Groups that Shape Waiver Law11 

 

 

 

  

11 Groups omitted from Figure 1 include manufacturers of recreational equipment, volunteers (such as volunteer 
coaches), defense lawyers, judges, and law professors. There can also be differing interests between different types 
of recreational opportunity providers (e.g., between for-profit providers, non-profit providers, and governmental-unit 
providers).  
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Figure 2: 
The Competing Interests and Desires of the Groups that Shape Waiver Law 

THE (SOMETIMES CONFLICTING) INTERESTS OF THE COMMUNITY AS A WHOLE 
• Avoidance of injured persons becoming wards of the State, or financial burdens on the 

community 
• Promotion of safety 
• Protection of youth from injury 
• Providing youth positive channels for development and recreation 
• Discouraging “black market” recreational activities/events (e.g., illegal street racing, 

unregulated “fight club” events, etc.)   
• Promotion of commerce, tourism and/or recreational opportunity 
• Growth of employment, growth in the economy, increased prosperity 
• Promotion of a healthy, strong, active, vigorous, talented, risk-taking and robust populace  
• Protection of liberty, and the free market 

 
INTERESTS OF THOSE WHO WANT TO ENGAGE IN RECREATIONAL ACTIVITIES 

• Ample availability of recreational opportunities 
• Affordability (or low cost) of recreational opportunities 
• Safety 

 
INTERESTS OF RECREATIONAL OPPORTUNITY PROVIDERS 

• Avoidance (or limitation) of liability 
• Predictability in the law and outcomes; clear standards 
• Profitability 
• The creation of statutory caps on certain types of damages, and the creation of high threshold 

standards for liability for certain types of damages that are not covered by most types of 
insurance policies (such as punitive damages) 

• Promotion or growth of the particular sport or recreational activity 
 
INTERESTS OF INJURED PARTICIPANTS IN RECREATIONAL ACTIVITIES 

• Compensation for injuries and losses suffered 
• Deterrence of negligent behavior in the future 

 
INTERESTS OF PLAINTIFFS’ ATTORNEYS 

• The availability of compensation for injured clients 
• Profitability of the attorney’s legal practice 
• Predictability in the law and outcomes 
• Deterrence of negligent behavior in the future 

 
INTERESTS OF INSURERS 

• Avoidance (or limitation) of liability 
• Profitability 
• Predictability in the law and outcomes 
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Figure 3.1 
Enforcement of Parental Waiver Agreements 
 

 
 
 
 
Figure 3.2 
Percentage of U.S. Population Living in States that Enforce (or Do Not Enforce) Parental 
Waiver Agreements 
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Waivers of 
Liability and 
Schabelski v. 
Nova Casualty

Finding the Fine Line

Waivers of Liability
• Wisconsin State Bar Annual Meeting and Convention 

2023
• Alexander “Sandie” Pendleton

Pendleton Legal, S.C., Milwaukee
• Professor Paul Anderson

National Sports Law Institute
Marquette University Law School

Waivers  -- Pendleton/Anderson
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Part I: 
Waivers in 
Context

Sport, Society and Permitting 
Waivers of Liability

The great policy debate regarding 
waivers: 
• Are waivers worthwhile for our society, so as to 

ensure ample and affordable sport, fitness and 
recreational (“SFR”) opportunities?  

-- or --
• Would our society be better off if all waivers in an 

SFR context are unenforceable?

Waivers  -- Pendleton/Anderson
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Waiver policy is the result of the competing desires of 
various interest groups

Waivers  -- Pendleton/Anderson

Theory: the result if waivers are permitted and 
enforced

SFR Opportunity Availability

The Cost of SFR Opportunities

Participation in SFR Activities 

Deterrence of Negligent Behavior by SFR Providers

The Number of Uncompensated Victims of Negligence

Waivers  -- Pendleton/Anderson
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Why Does 
Society Care if  
there are Ample 
and Affordable 
SFR Activities?

America’s robust tort system v. its robust 
sports and recreation culture
• Claims about the U.S. tort system (U.S. Chamber of Commerce):

• The U.S. tort system is more plaintiff friendly than other systems
• Costs and compensation of the U.S. Tort system (excluding auto 

and med mal): $229B
• Equal to 1.1% of U.S. GDP
• Average cost per U.S. household: $3,621
• The inefficiency of the U.S. tort system: only 53% of amounts paid 

in the tort system goes to claimants/victims (the rest goes to legal 
fees, claim costs and other expenses) 

Waivers  -- Pendleton/Anderson
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“Follow the Money”

Ski resorts, snowmobile trials, recreational trails, races-of-
all-types, water parks, hunting, etc., create the economic 
lifeblood that keeps alive many rural Wisconsin 
communities

Waivers  -- Pendleton/Anderson

The size of the U.S. SFR industry 
(excluding professional sports)
• Exact statistics are difficult to come by

• If one focuses on the size of just the outdoor recreation 
industry economy:
• In the U.S., outdoor recreation accounts for 2.0% of GDP, 

and about 4.3 million jobs.
• In Wisconsin, outdoor recreation accounts for 2.7% of 

GDP, and about 90,000 jobs.
• It is estimated that 95% of Wisconsinites participate in 

some type of outdoor recreation each year.

Waivers  -- Pendleton/Anderson
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SFR activities as one means 
to address significant 
individual health and 
societal problems/risks 

Waivers  -- Pendleton/Anderson

2011 
Stats:
(And rates of 
being 
overweight and 
inactivity have 
increased since 
2011)

Waivers  -- Pendleton/Anderson
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Society allows recreational activities 
that involve a risk of significant injury: 
why?
• Examples: organized auto racing, parachute 
jumping, bungy jumping, boxing, etc.
• Limited government v. the “nanny state”
• Prohibition vs. regulation

Waivers  -- Pendleton/Anderson

SFR activities as a means to teach certain 
life skills and coping skills:
• Courage

• Risk taking

• Grit and persistence

• Assertiveness and aggressiveness

• Character

• Teamwork and selflessness

Waivers  -- Pendleton/Anderson
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Sports as a means to promote 
community cohesion and pride
•A high school state championship
•An MATC national championship
•A university team’s successful season
•Ariens Nordic Center, in Brillion
Waivers  -- Pendleton/Anderson

SFR activities as a means to 
overcome inequities and 
discrimination

Waivers  -- Pendleton/Anderson
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Sports as a means of undermining 
racial, religious and ethnic prejudice
• The societal implications of prominent minority athletes in the U.S.

• Jim Johnson, Jim Thorpe, Joe Louis, Hank Greenberg, Jessie 
Owens, Jackie Robinson

• College sports teams breaking the color line in the 1950s and 1960s

• Sport and apartheid in South Africa

Waivers  -- Pendleton/Anderson

Sports as a means of undermining gender 
discrimination or prejudice

• The societal implications of prominent female athletes in the 
U.S., and robust participation rights
• Babe Didrikson Zaharias; Billy Jean King
• Title IX in the U.S.

• The impact of women in the Olympics

• The impact of female athletes in socially conservative 
cultures

Waivers  -- Pendleton/Anderson
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Sports as a means of undermining 
LGBTQ+ discrimination or prejudice

• Bill Tilden, Bruce Jenner, Tom Waddell, 
Martina Navratilova, Greg Louganis
• The Gay Games (since 1982)
• The impact of successful Gay athletes in 
socially conservative cultures

Waivers  -- Pendleton/Anderson

Mixed-gender team sports as a means 
to promote gender equity 

Waivers  -- Pendleton/Anderson
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Sure, there are many benefits 
associated with SFR 
activities and opportunities
But can’t we still obtain those multiple benefits, while 
still ensuring those injured by the negligence of SFR 
opportunity providers receive compensation for their 
pain, suffering, medical bills, and lost wages?    

Waivers  -- Pendleton/Anderson

Opportunities for empirical 
research regarding waiver 
policies, and challenges

Waivers  -- Pendleton/Anderson
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The Theory: If Waivers Are 
Prohibited, Chilling Effect, 
and the Loss of Individual 
and Societal Benefits
What providers say. 

Waivers  -- Pendleton/Anderson

The Theory Advanced by 
Providers Is Not Universally 
Accepted
Wide variation as to how individual states treat waivers.

Waivers  -- Pendleton/Anderson
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Can (and should) a 
distinction be made between 
“Big SFR Operations,” and 
“the Little Guys”? 

Waivers  -- Pendleton/Anderson
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The “Florida Approach”
• Courts will not enforce parental waivers used by for-profit businesses.

• Courts will enforce parental waivers used by non-profits and 
community organizations.

• Rationale:  If the “Little Guys” cannot use waivers, that will result in 
volunteers, non-profits, and community organizations deciding “it’s 
just not worth it” or “the risks are just too great” to be involved in 
providing SFR opportunities, which would decrease the availability of 
such opportunities, to the detriment of society as a whole. 

Waivers  -- Pendleton/Anderson

Part II: 
Wisconsin 
Waiver Law 
Standards 
Before 
Schabelski v. 
Nova Casualty

Waivers  -- Pendleton/Anderson
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Disclaimer

Waivers  -- Pendleton/Anderson

Key Pre-Schabelski Wisconsin 
Waiver Decisions:

• Atkins v. Swimwest Family Fitness Center (Wis. 
2005)
• Roberts v. T.H.E. Insurance Co. (Wis. 2016) 

Waivers  -- Pendleton/Anderson
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The Two Step Process
•Step 1:  Is the waiver broad enough?
•Step 2:  Public policy requirements or 
pitfalls

Waivers  -- Pendleton/Anderson

Part III: 
Schabelski v. 
Nova Casualty

Waivers  -- Pendleton/Anderson
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Schabelski v. Nova Casualty (Wis. Ct. 
App. 2022):

• The facts
• The opinions
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Drafting waivers post-
Schabelski
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Part IV: Five 
Common 
Drafting 
Mistakes 
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Copying a Waiver from the Internet

Waivers  -- Pendleton/Anderson
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Using (or Approving) a Release Prepared by a 
National Organization

Waivers  -- Pendleton/Anderson

Failing to Handle 
the Issue of Minor 
Participants 
Correctly

Waivers  -- Pendleton/Anderson
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Failing to Address the Issue of Bargaining 
appropriately.
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Failing to advise that waivers are just one 
component of an overall risk management plan.

Waivers  -- Pendleton/Anderson

Liability  
Reduction 

Agreements 
Program

Insurance
Operational 

Risk 
Management
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Advanced Enterprise Liability Risk Management  
Elements, Environment, Evaluation, Improvement  

Liability 
Reduction 

Agreements 
Program

Insurance 
Program

Defense 
Litigation

Internal & 
External 

Lobbying

Product 
Engineering 
& Warnings

Event 
Planning & 

Staff Training

Legal 
Environment

L

Market 
Environment

Part V:  Representing the plaintiff 
who signed a waiver:

• Reviewing the waiver text critically.

• Reviewing the deployment of the text critically.

• Investigating all facts surrounding the presentation and 
signing of the waiver.

• Negotiating with an insurer when a waiver is involved.

Waivers  -- Pendleton/Anderson

41

42



22

Part VI: Representing the organization that 
obtained a waiver from a participant

• Considering the motion to dismiss.
• Preparing for the motion for summary judgment.
• Arguing the motion for summary judgment, or the 

waiver on appeal.
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Some Closing 
Thoughts
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Does the 
organization really 
need an 
enforceable 
waiver agreement?

What could possibly go wrong?

Waivers  -- Pendleton/Anderson

Professional 
liability: are you 
sufficiently versed 
in waiver law to 
review or draft a 
waiver agreement?

What could possibly go wrong?

Waivers  -- Pendleton/Anderson
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Questions

• Alexander “Sandie” Pendleton
Pendleton Legal, S.C., Milwaukee
• Professor Paul Anderson

National Sports Law Institute
Marquette University Law School
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