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Outline
1. Electronic Banking Options
A. SCR 20:1.15(a)(2) — Electronic Transaction

e "Electronic transaction" means a paperless transfer of funds to or from a trust
or fiduciary account. Electronic transactions do not include transfers initiated
by voice or automated teller or cash dispensing machines.

B. Overview of Rule Changes Effective July 1, 2023

e Standard IOLTA account can process electronic transactions, so long as
commercially reasonable security measures are in place.

e No longer need a pass-through trust account, such as the E-Banking Trust
Account.

e Transfers by 3" parties are permitted, essentially allowing third parties to
transfer and withdraw funds from a trust account.

e Advanced legal fees not subject to alternative protection provisions of SCR
20:1.5(g) and advanced costs that are paid by credit card or electronic funds
transfer may be temporarily deposited into the business account and
transferred promptly within two days to the trust account.

e No more cutting checks from your trust account into your business account.
Again, electronic transactions are permitted.

e Although the E-Banking requirement is being eliminated, law firms can
continue using the same accounts, provided they are processing trust funds
correctly.

e No longer required to have a bond or crime insurance policy for All-in-One
IOLTA.

C. Prior to July 1, 2023
ELECTRONIC BANKING

General Rule Prohibiting Electronic Transactions to and from a Trust Account: SCR 20:1.15(f) (3)

Three Exceptions to the General Rule: SCR 20:1.15¢(f) (3) a. - ¢

c. Alternative to E-Banking

b. E-Banking Trust Account TSt A Acotnt

a. Remote Deposit

A lawyer may make
remote deposits to a trust
account, provided that
the lawyer keeps a record
of the client or matter

to which each remote
deposit relates, and that
the lawyer’s financial
institution maintains an
image of the front and
reverse of each remote
deposit for a period of at
least six years.
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. Maintain a primary IOLTA Account.
. Maintain a secondary, separate E-Banking

Account with commercially reasonable
security.

. Hold lawyer’s funds to cover monthly

account fees and fees deducted from
deposits.

. Within 3 business days after deposit

is available, transfer gross amount of
that deposit to primary IOLTA account,
business account or to another account if
client so directs.

. Date, amount, payee, client matter and

reason for disbursement must be recorded
in financial institution’s e-payment system.

. Shortfalls caused by fees, surcharges,

ACH reversals, or chargebacks must be
replaced by lawyer within 3 business days.

. Maintain an IOLTA

Account.

. Maintain commercially

reasonable security.

. Maintain a crime insurance

policy.

. Arrange for financial

institution and card
issuers to have fees and
surcharges deducted
from business account
or replace all funds
withdrawn by financial
institution and card
issuers within 3 business
days.

ETH30 12021
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D. Effective July 1, 2023

ELECTRONIC BANKING

PERMITTED ELECTRONIC TRANSACTIONS TO A TRUST ACCOUNT

SCR 20:1.15(F)(1) and WISCONSIN COMMENT SCR 20:1.15(b)(6) and WISCONSIN COMMENT
ELECTRONIC TRANSFERS TO AND FROM THE TRUST
ACCOUNT ARE PERMITTED IF SUCH TRANSFERS ARE
AUTHORIZED IN ADVANCE BY THE LAWYER OR A PERSON
UNDER THE LAWYER’S DIRECT SUPERVISION. ANY
CHARGEBACK, SURCHARGE, OR ACH REVERSAL, MUST
REPLACED BY THE LAWYER WITHIN THREE BUSINESS
DAYS OF THE NOTICE OF THE CHARGEBACK, SURCHARGE,
OR ACH REVERSAL. THE LAWYER MUST REIMEBURSE

THE ACCOUNT BEFORE MAKING ANY ADDITIONAL
WITHDRAWALS.

ADVANCED LEGAL FEES NOT SUBJECT TO THE
ALTERNATIVE PROTECTION PROVISIONS OF SCR 20:1.5(g)
AND ADVANCED COSTS THAT ARE PAID BY CREDIT

CARD OR ELECTRONIC FUNDS TRANSFER MAY BE
TEMPORARILY DEPOSITED INTO THE BUSINESS ACCOUNT
AND TRANSFERRED PROMPTLY WITHIN TWO BUSINESS
DAYS TO THE TRUST ACCOUNT.

PROHIBITED TRANSACTIONS TO AND FROM A TRUST ACCOUNT: SCR 20:1.15(f)(2)a.-

CASH

TELEPHONE TRANSFERS

WITHDRAWALS OF CASH FROM A TRUST ACCOUNT

OR FROM A DEPOSIT TO A TRUST ACCOUNT ARE
PROHIBITED. CHECKS MADE PAYABLE TO “CASH” ARE
PROHIBITED. WITHDRAWALS FROM A TRUST ACCOUNT
BY AUTOMATED TELLER OR CASH DISPENSING MACHINE
ARE PROHIBITED.

DEPOSITS TO OR DISBURSEMENTS FROM A POOLED
TRUST ACCOUNT BY TELEPHONE TRANSFERS ARE
PROHIBITED. WIRE TRANSFERS MAY BE INITIATED BY
TELEPHONE. TELEPHONE TRANSFERS MAY BE MADE
BETWEEN NON-POOLED TRUST ACCOUNTS THAT A
LAWYER MAINTAINS FOR A PARTICULAR CLIENT.

EFFECTIVE JULY 1, 2023

ETHICS
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E. Prior to July 1, 2023

TRUST ACCOUNT OPTIONS ' -~ Whs | ETHICS

Aviva Kaiser, Ethics Counsel

E-Banking IOLTA Account +

Tradi nal IOLTA Account +

Required Business Account
Security Requirements

All-In-One IOLTA Account
C(Alternative to the E-Banking
I1OLTA Account) + Required
Business Account

Traditional I1OLTA Account +
Required Business Account

Security Requirements

Security Requirements Security Requirements

Security

-
[SCR 20:115(0)C1)] [SCR 2011150001 [SCR 20011500121

- timited te tawyrer
or persen subject to SCR 20:5.3 supervision
[SCR 20:115(MHM]

Permitted Transactions I

Bank deposits [SCR 20:1.15(N(3)]
Remote depasits [SCR 20:1150F(3)a.]
Checks [SCR 20:11S¢H33]

Wire transfers [SCR 20:115(1)(2)b.2.]

Prohibited Transactions

- Transters by voice or ATM
[SCR 20:115(a3(23]

- Cash & ATM withdrawals
[SCR 20015(H(2)a.]

. [SCR H23b.]

- Electronic transfers by Srd parties
[SCR 20-115¢1(2)e.]

- credit, debit,

AcH

prepaid an. yrment
rmanctions (SER Tsem 2o 15Crca]

lawyer
or person hjec: gl supervision
[SCR 20:1.150f3¢1

Twe IOLTA u—mun, Cthe traditional aceount as
the primary account and the E-Banking account
as the pass-through aceount) [SCR 20:115(13(3)
53

within 3 business days after deposit is available,

5l
account if client so directs.
of fees, h

ACH 5 or
within 3 business days [SCR 20:11501{3}b.6.1

Permitted Transactions

Bank depasits [SCR 20:115(13(5)]

Remote deposits [SCR 20:115(13(3)a.]

Checks [SCR 20:115(1(3)]

‘Wire transfers ESCH 20:135(1)(2)b.2.]

subject to

the erscn

Prohibited Transactions

nsters by voice or ATM
[SCR 20:115(a)(2)]

Cash & ATM withdrawals
[SCR 20:15(f)(2)al.

Electron)
[SCR 20:115()(2)c.]

= oot record
S iaes Mot e Cllses Sntes el s
[SCR 201 5.1

Permitted Transactions

Prohibited Transactions

- wolce or ATM

- cash & ATM withdrawals

- Electronie !!_!s-hfs hy Zrd parties

- nmndunm

atory authority lim n tawrye
it b beatl Ll bl Ut
[SCR 20011500137

Bond or crime insurance policy [SCR 20:115(f)
3c.3

nt. or
or

of su.
e days
[SCR 2015CH 53 53

Bank deposits [SCR 20:115(1)(3)]

Remote deposits [SCR 20011501(3)a.]

Checks [SCR 20:11S(043)]

Wire transfers [SCR 20:115(f)(2)b.2.]

subject to
1

&
the of [SCR 2071

nsfers by
5CR Soaabiaca
[SCR 20711500 (2)a.1
Telephone transfers
[SCR 20115(13(2)b.1
[SCR 201.15(1)(2:
record

of date, amount, payee, client matter and reason
For distiraement [SCR o ELIUTE R

ETH31 1722
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F. Effective July 1, 2023
TRUST ACCOUNT OPTIONS O orwiscoNsIN | ETHICS  aviva kaiser, Ethics Counsel

All-In-One 1OLTA Account
(Alternative to the E-Banking
IOLTA Account) + Required
Business Account

Traditional IOLTA Account +
Required Business Account

Security Requirements Security Requirements

o 1atly ¢
[SCR 20:115¢1(1)]

Shgnatery authority limited to Wisconsin lawyer
or person subject to SCR 20:5.3 supervision
[SCR 20:1150FH1]

C Jally Security

[SCR 20:125(H(1)]

Signatery authority limited to Wisconsin lawyer
n?p‘el!nn subject to SCR 20:5.3 supervision
I[SCR 200115004111

Effective
July 1,

275 IO

Bank deposits [SCR 20:1.15(3(3)]
Remaote deposits [SCR 20:115(f)(3)a.]
Checks [SCR 20:115(){3)]

Wire transfers [SCR 20:115(f(2)b.2.]

Prohibited Transactions

Transfers by volce o ATM

[SCR 20:115(a)(2)]

Cash & ATM withdrawals

[SCR 20:115(h(2)a.]

Teleph [SCR 20:115(M(2)b.]

of dam. munl payes, client mﬂﬂ and reason
for disbursement [SCR 20:115(f(3)b.5.]

Prohibited Transactions

Bank deposits [SCR 20:115(1(5)]
Remaote deposits [SCR 20:115(0(3)a.]
Checks [SCR 20:.15¢F(3)]
\nﬁre lmnxfers [SCR 20:1750M2)b.2.]
deposits & disbur subject o
the reqlhmun; of [SCR 20:1.15(f)(3)b.]

Transhers by volce o ATM
[SCR 20:115(a)(2)]

Cash & ATM withdrawals
[SCR 20:1.15(f)(2)a.]

Telephone transfers
[SCR 20:1.15({2)b.]

I fers that do not record
of date, amount, payes, client matter and reason
for dishursemant [SCR 20:105(1)(3)c.4.]

2. Payment Processing Definitions

A. The Requirement to Hold Property or Funds in Trust
e SCR 20:1.15(b)(1) - A lawyer shall hold in trust, separate from the lawyer's
own property, that property of clients and 3rd parties that is in the
lawyer's possession in connection with a representation. All funds of
clients and 3rd parties paid to a lawyer or law firm in connection with a

ETH31 1522

representation shall be deposited in one or more identifiable trust accounts.

(Emphasis Added).

B. Advanced Fees v. Advanced Costs
e SCR 20:1.5(f) - “Except as provided in SCR 20:1.5(g), unearned fees and
funds advanced by a client or 3rd party for payment of fees shall be held in
trust until earned by the lawyer, and withdrawn pursuant to SCR 20:1.5(h).
Funds advanced by a client or 3rd party for payment of costs shall be held
in trust until the costs are incurred.” (Emphasis Added).
C. Effective July 1, 2023 Supreme Court Rule 20:1.15 (b) (6) Advanced fees and
costs a., and b. are created to read:
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(b)(6) Advanced legal fees and costs. A lawyer shall deposit into a client trust
account legal fees and expenses that have been paid in advance, to be withdrawn
by the lawyer only as fees are earned or expenses incurred, except as follows:

The lawyer complies with the requirements of SCR 20:1.5(g).

b. b. The lawyer may accept credit card payments or electronic funds

transfer payments of advanced legal fees and expenses as temporary
deposits in a non-trust account, so long as such funds are transferred
promptly, and no later than two business days following receipt, into a
client trust account. However, except as provided by SCR 20:1.5(g), a
lawyer shall not accept any advance payment into a non-trust account if
the lawyer has any reason to suspect that the funds will not be successfully
transferred into the client trust account within two business days of
receipt. (Emphasis Added).

COMMENT SCR 20:1.15 (b) (6) Advanced legal fee and costs. While
the general rule is that a lawyer must hold trust property separate from the
lawyer's own property, SCR 20:1.15(b)(6) allows very limited short-
term temporary commingling when accepting an electronic payment
for advanced fees or costs. Considering the expense of electronic
payment processing providers, this allows a lawyer to maintain only one
electronic payment processing provider service and to have it connected to
just one bank account, e.g. the law firm's operating account. The lawyer
may accept electronic payments for advanced fees or costs to that account
without violating SCR 20:1.15(a), so long as any payments for advanced
fees or costs are promptly transferred to the lawyer's trust account within
two business days. (Emphasis Added).

D. Wire Transfers Are Permitted by the Trust Account Rule — Prior to July 1, 2023

SCR 20:1.15(f)(2) prohibits cash transactions, telephone transfers, and
electronic transfers by third parties.

Bank wire transfers are distinguishable from the prohibited transactions noted
above because:

1) Wire transfers are not reversible by any party. It is a secure bank-to-
bank transfer that is sent through the Fedwire or SWIFT banking
networks.

2) Banks produce traceable written records of wire transfer, usually
through a written order and confirmation receipt.

SCR 20:1.15(f)(3) prohibits a lawyer from making electronic transactions in
the trust account, except for remote deposits, unless the lawyer maintains a
second E-Banking Trust Account or complies with the requirements of an all-
in-one trust account (alternative to the E-Banking Trust Account).

E. Wire Transfers Are Permitted by the Trust Account Rule — Effective July 1, 2023
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e SCR 20:1.15(f)(2) prohibits cash transactions, telephone transfers, and
| . cors by third s,
e Bank wire transfers are distinguishable from the prohibited transactions noted
above because:

1) Wire transfers are not reversible by any party. It is a secure bank-to-bank
transfer that is sent through the Fedwire or SWIFT banking networks.

2) Banks produce traceable written records of wire transfer, usually through a
written order and confirmation receipt.

F. Alternative Protection for Advanced Fees
e In brief, the Alternative Protection for Advanced Fees requirements,
pursuant to SCR 20:1.5(g) include the following components:

a) Upon receiving an advanced fee, the lawyer must provide written
notice to the client of the obligation to refund unearned fees, the
availability of fee arbitration, and the availability of reimbursement by
the Wisconsin Lawyers’ Fund for Client Protection, as well as other
information relating to the rate of the fee and the anticipated expenses.

b) Upon termination of the representation, the lawyer must account for
any fees not previously accounted for and promptly refund any
unearned fees. The lawyer must also notify the client that, if the client
disputes the fee and wants to arbitrate that dispute, the client must
provide the lawyer with written notice of such dispute within 30 days
of the lawyer’s mailing the accounting.

c) Upon receipt of timely notice that a client disputes the fee, the lawyer
must either resolve the dispute or submit it to binding arbitration
within 30 days, provided the client agrees to arbitration.

d) Upon receiving notice of an arbitration award in the client’s favor, the
lawyer must pay that award within 30 days.

e Source: OLR Trust Account Manual
G. Alternative Protection for Advanced Fees Requirements

COMMENT effective July 1, 2023:

SCR 20:1.5(g) applies only to advanced fees for legal services. Cost advances must
be depeosited-inte held in the lawyer's trust account pursuant to SCR 20:1.15(b)(1) and
SCR 20:1.15(b)(6).

* Allowing for the lawyer to accept credit card payments or electronic funds
transfer payments of advanced legal fees and expenses as temporary
deposits in a non-trust account, so long as such funds are transferred
promptly, and no later than two business days following receipt, into a
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client trust account (unless lawyer has any reason to suspect the funds will
not be successfully transferred within two business days of receipt).

* Cost advances are subject to SCR 20:1.15(b)(1) erSER20:1+15(H3)b-and
SCR 20:1.15(b)(6).

H. Overview of Adding Credit Card Fees to Client Bills — Prior to July 1, 2023

Simply put, Wisconsin Supreme Court Rules only prohibit attorneys from
adding credit card fees to client bills for payments processed through the E-
Banking Trust Account, unless an exception applies.

If you are not required to place the client payment into an E-Banking Trust
Account and can instead route the payment through your operating account or
All-in-One Trust Account, Wisconsin Supreme Court Rules do not prohibit
you from adding credit card fees to client bills, provided: the client agrees in
advance, the passing-on of fees does not violate the terms of service for the
issuer, and the practice complies with any relevant state and federal laws and
regulations.

Sources: E-Banking Account, Operating Account, & Alternative to E-Banking
Trust Account.

I. Overview of Adding Credit Card Fees to Client Bills — Effective July 1, 2023
A Comment to Supreme Court Rule 20:1.15 (f) (1) is created to read:

Costs associated with electronic payments

Electronic payment systems, such as credit cards, routinely impose charges on
vendors when a customer pays for goods or services. That charge may be
deducted directly from the customer's payment. Vendors who accept credit
cards routinely credit the customer with the full amount of the payment and
absorb the charges. Before holding a client responsible for these charges, a
lawyer should disclose this practice to the client in advance, and assure that
the client understands and consents to the charges. This disclosure should be
in writing if necessary to comply with SCR 20:1.5(b). In addition, the lawyer
should ensure that holding the client responsible for transaction costs does not
violate the terms of service of the payment system provider or other law.
Essentially, the new rule permits adding of fees to client bills, provided the
client understands and consents to the charges and the charges do not violate
contractual or other laws.


https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=12&Issue=5&ArticleID=27550
https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=12&Issue=9&ArticleID=27750
https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=12&Issue=18&ArticleID=28012
https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=12&Issue=18&ArticleID=28012
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3. Flow Charts
A. Prior to July 1, 2023

Prior to

FEES ONLY

Earned Fees

Business
Account
SCR 20:1.5(g)
(Alternative
Protection
Provisions)

Business
Account

Electronic payments,
including credit card payments
are permitted. Lawyer may

Advanced Fees

PAYMENT FROM CLIENT

FEES AND ADVANCED
COSTS COMBINED

Advanced Costs

Trust
Account
SCR 20:1.5(f)

Trust
Account
SCR 20:1.5(F)

The entire payment
must be deposited in a
Trust Account.

TRUST ACCOUNT OPTIONS

COSTS ONLY

Incurred Costs

Business
Account

Electronic
payments,
including credit
card payments
are permitted.
Lawyer may

deduct credit card
surcharges from
the payment.

The Trust Account
Rule does not
regulate business
accounts.

“Alternative to
E-Banking” Trust
Account
(“All-in-One”
Trust Account)

Electronic
payments,
including credit

deduct credit card surcharges
from the payment. The
Trust Account Rule does not
regulate business accounts.

“E-Banking”
Trust Account

Electronic
payments,
including credit
card payments are
permitted.

SCR 20:1.15(f)(3)b.

“Traditional”

IOLTA Account
Electronic
payments,
including credit
card payments are
prohibited.
SCR 20:1.15¢F)(3).

July 1,2023

«Eamed fees must then be transferred from the
Trust Account to the Business Account. Advanced
Fees must be kept in the Trust Account or trans-

ferred to the Business Account pursuant to the Bank deposits, Lawyer is prohibited card payments, are

altemative protection provisions in SCR 20:1.5(g). checks, remote from deducting permitted.

@ Electronic payments include credit, debit, prepaid deposits and credit card 20:1.15¢f)(3)c. and °

and other payment cards, and ACH transactions. ilEe Er AL Sty surcharges from the (f)(3)b. Lawyer may STATE BAR
®Bcfore deducting credit card surcharges, consider are permitted. client’s funds unless deduct credit card oF WISCONSIN
the following questians: Does the credit card issuer SCR20:115())(3 an exception applies.

DRI awer s reuing the chentlo oy s éné gf( ) S aihe ETHICS

the charge? Does the credit card issuer require
senvices to be rendered before the payment s
accepted? Is the lawyer required to make specific
disclosures to clients and offer cash discounts?

b.2. b.d.e SCR 20:115(F)(3)c

Aviva Kaiser, Ethics Counsel
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ELECTRONIC PAYMENT FROM CLIENT

(CREDIT CARD, DEBIT CARD, PREPAYMENT AND OTHER PAYMENT CARDS, AND ACH TRANSACTIONS)

COSTS (EXPENSES)

EARNED ADVANCED ADVANCED INCURRED
LEGAL FEES LEGAL FEES COSTS COSTS
2 k2 v -
BUSINESS BUSINESS TRUST SCR 20:1.15(b)(6) TRUST BUSINESS
ACCOUNT ACCOUNT ACCOUNT PERMITS ADVANCED ACCOUNT ACCOUNT
[ELECTRONIC SCR 20:1.5(g) [ELECTRONIC LEGAL FEES NOT [ELECTRONIC [ELECTRONIC
PAYMENTS ALTERNATIVE PAYMENTS SUBJECT TO THE PAYMENTS PAYMENTS
PERMITTED.] PROTECTION PERMITTED.] ALTERNATIVE PERMITTED.] PERMITTED.]
PROVISIONS PROTECTION
g —  [ELECTRONIC — PROVISIONS OF
Effective AN SCR 20:1.5(g) AND
PERMITTED.] ADVANCED COSTS

Julv 1. 2023

THAT ARE PAID BY
CREDIT CARD OR
ELECTRONIC FUNDS
TRANSFER TO BE
TEMPORARILY
DEPOSITED INTO
THE BUSINESS
ACCOUNT AND
TRANSFERRED
PROMPTLY WITHIN
TWO BUSINESS
DAYS TO THE TRUST
ACCOUNT.

NOTE: LAWYERS MAY DEDUCT CHARGES IMPOSED
BY ELECTRONIC PAYMENT SYSTEM PROVIDERS

IF LAWYERS DISCLOSE TO CLIENTS IN ADVANCE
AND ASSURE THAT CLIENTS UNDERSTAND AND
CONSENT TO THE CHARGES. THE DISCLOSURE
SHOULD BE IN WRITING IF NECESSARY TO COMPLY
WITH SCR 20:1.5(b). LAWYERS SHOULD ENSURE
THAT HOLDING CLIENTS RESPONSIBLE FOR THESE
CHARGES DOES NOT VIOLATE THE TERMS OF
SERVICE OF THE PAYMENT SYSTEM PROVIDERS OR
OTHER LAW.

EFFECTIVE JULY 1, 2023

Aviva Kaiser,
Ethics Counsel

ETHICS

ETH34 423
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PAYMENT FROM CLIENT BY CHECK, CASH, OR WIRE TRANSFER

LEGAL FEES LEGAL FEES AND COSTS (EXPENSES)
ADVANCED COSTS
COMBINED

EARNED ADVANCED ADVANCED INCURRED
LEGAL FEES LEGAL FEES COSTS COSTS
1 % THE ENTIRE PAYMENT MUST BE
DEPOSITED IN TRUST ACCOUNT
BUSINESS BUSINESS TRUST * TRUST BUSINESS
ACCOUNT ACCOUNT ACCOUNT ACCOUNT ACCOUNT
SCR 20:1.5(g) UNTIL EARNED, ADVANCED
[ALTERNATIVE FEES MUST BE KEPT IN

PROTECTION THE TRUST ACCOUNT
PROVISIONS] — OR TRANSFERRED TO

THE BUSINESS ACCOUNT
PURSUANT TO THE
ALTERNATIVE PROTECTION
PROVISIONS IN SCR 20:1.5(g).

EARNED FEES MUST BE
TRANSFERRED FROM THE
TRUST ACCOUNT TO THE
BUSINESS ACCOUNT.

e ADVANCED COSTS MUST BE
Julv 1. 2023 KEPT IN THE TRUST ACCOUNT

UNTIL INCURRED.

EFFECTIVE JULY 1, 2023

@ i ETHICS &yivaKaiser
. ETH33 423
4. Examples
A. Common Scenarios That Are Not Allowed — Prior to July 1, 2023
e Using a business account as a “pass-through account” to process electronic
payments that are required to be placed into an E-Banking Trust Account or
an All-In-One Trust Account, and then placing those funds into a traditional
IOLTA account.
e Placing a payment from a client that includes advanced fees that are subject to
the alternative protection provisions of SCR 20:1.5(g) and advanced costs into
a business account, by assuming incidental advanced costs do not need to be
placed into trust.
B. Common Scenario Allowed — Effective July 1, 2023
¢ You may use a business account as a temporary “pass-through account” for
credit card or electronic funds transfer payments of advanced legal fees and
expenses payments, so long as such funds are transferred promptly, and no
later than two business days following receipt, into a client trust account
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(unless lawyer has any reason to suspect the funds will not be successfully
transferred within two business days of receipt).

e Note the new change applies only to advanced legal fees or advanced costs
paid by credit card or electronic funds transfer.

C. Example: Client A

e Client A pays Lawyer $2000 ($1500 Flat Fee and $500 in Advanced Costs) by
credit card. Lawyer is NOT using the Alternative Protection for Advanced Fee
Provisions under SCR 20:1.5(g).

e Treatment Under the Rules:

a) Prior to July 1, 2023: The entire amount must be deposited into an
All-in-One Trust Account OR an E-Banking Trust Account and then
transferred into a standard IOLTA.

b) Effective July 1, 2023: The entire amount could be temporarily
deposited into a Business Account and then transferred to an IOLTA
Account within two business days OR deposited into a Trust Account.

c) Effective July 1, 2023: SCR 20:1.15(b)(6) permits advanced legal
fees not subject to the alternative protection provisions of SCR
20:1.5(g) and advanced costs that are paid by credit card or
electronic funds transfer to be temporarily deposited into the
business account and transferred promptly within two business days to
the trust account. The Comment to SCR 20:1.15(b)(6) explains:
“While the general rule is that a lawyer must hold trust property
separate from the lawyer's own property, SCR 20:1.15(b)(6) allows
very limited short-term temporary commingling when accepting an
electronic payment for advanced fees or costs. Considering the
expense of electronic payment processing providers, this allows a
lawyer to maintain only one electronic payment processing provider
service and to have it connected to just one bank account, e.g. the law
firm's operating account.”

D. Example: Client B
e Client B pays Lawyer $2000 ($1500 Flat Fee and $500 in Advanced Costs) by
credit card. Law firm is using Alternative Protection for Advanced Fee
Provision.
e Treatment Under the Rules:

a) Prior to July 1, 2023: The entire amount must first be deposited into
either the E-Banking Trust Account and then transferred to the
standard IOLTA; or the entire amount must be deposited in the All-in-
One Trust Account. The Advanced Fees must then be transferred from
the standard IOLTA to the business account by check, or from the All-
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in-One Trust Account to the business account by electronic
transaction.

b) Effective July 1, 2023: The entire amount must be deposited into a
trust account, then the Advanced Fees must be transferred to the
business account by either check or electronic transaction; OR the
entire amount may be temporarily deposited into the business account
and then the Advanced Costs transferred to a trust account within two
days.

5. Accounting Recommendations
A. Supervision & Chargebacks

Pursuant to amended SCR 20:1.15(f)(1), lawyers will be able to engage in
electronic transactions so long as they are “directed by one or more lawyers
authorized by the law firm or a person under the supervision of a lawyer
having responsibility under SCR 20:5.3.” Written confirmation of
authorization for electronic disbursements should be maintained as part of
complete trust account records.

Amended SCR 20:1.15(f)(1) further requires that in the event of any shortfall
or negative balance caused by a chargeback, surcharge, or ACH reversal by a
financial institution or card issuer, a lawyer must reimburse the trust account
within three business days of receiving notice of such shortfall and must do so
before disbursing any funds.

Source: Inside Track: Electronic Payments and Lawyer Trust Accounts: What

to Know: (wisbar.org)

B. SCR 20:1.15(g) Record keeping requirements for all trust accounts.

1. Record retention. A lawyer shall maintain and preserve complete records
of trust account funds, all deposits and disbursements, and other trust property
and shall preserve those records for at least six years after the date of
termination of the representation. Electronic records shall be backed up by an
appropriate storage device. The office of lawyer regulation shall publish
guidelines for trust account record keeping.

2. Record production. All trust account records have public aspects related to
a lawyer's fitness to practice. Upon request of the office of lawyer regulation,
or upon direction of the supreme court, the records shall be submitted to the
office of lawyer regulation for its inspection, audit, use, and evidence under
any conditions to protect the privilege of clients that the court may provide.
The records, or an audit of the records, shall be produced at any disciplinary
proceeding involving the lawyer, whenever material.

3. Burden of proof. A lawyer's failure to promptly deliver trust property to a
client or 3rd party entitled to that trust property, promptly submit trust account
records to the office of lawyer regulation, or promptly provide an accounting
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of trust property to the office of lawyer regulation shall result in a
presumption that the lawyer has failed to hold trust property in trust, contrary
to SCR 20:1.15(b)(1). This presumption may be rebutted by the lawyer's
production of records or an accounting that overcomes this presumption by
clear, satisfactory, and convincing evidence.
C. OLR’s Published Guidelines - (¢) Disbursement records.
1. Checks. Checks should be pre-printed and pre numbered. The name and
address of the lawyer or law firm, and the name of the account should be printed
in the upper left corner of the check. Each check disbursed from the trust account
should identify the client matter and the reason for the disbursement on the memo
line.
2. Canceled checks. Canceled checks should be obtained from the financial
institution. Imaged checks may be substituted for canceled checks.
3. Imaged checks. Imaged checks should provide both the front and reverse of the
check. The information contained on the reverse side of imaged checks should
include any endorsement signatures or stamps, account numbers, and transaction
dates that appear on the original. Imaged checks should be of sufficient size to be
readable without magnification and as close as possible to the size of the original
check.
4. Wire transfers. Wire transfers should be documented by a written withdrawal
authorization or other documentation, such as a monthly statement of the account
that indicates the date of the transfer, the payee, and the amount.
5. Electronic transfers should be documented in a monthly statement of the
account, and by a record of the transfer that is maintained by the lawyer or law
firm, which includes the following: the payee, amount, date, client or matter,
purpose, the lawyer authorizing the transfer, and the person or persons
performing the transfer.
For more guidelines and sample forms, visit Wisconsin Court System - For

attorneys - Trust Account Program (wicourts.gov).
6. Recommendations for Billing Policies
A. Have a straightforward, standardized law firm billing policy. It saves time and
improves accuracy.

e Provide templates and guidelines for staff that include when to send invoices,
how detailed the description of services should be, what expenses should be
included or written off, and any introductory or closing information.

e Provide a flow chart or description of the entire billing process from start to
finish. It should include who should review the bills and in what order,
whether the bills will be sent by mail or electronically, and who in the firm
should be informed when a bill is sent.

e Set requirements for invoice review to reduce errors and expedite the process.
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Include a standard process for disputes and collections.

a) “Don’t leave unpaid bills languishing for months. The longer you wait,
the less likely your clients will pay, so have a straightforward
collections process. Identify who needs to follow up on unpaid bills
and when. Have a standard but personalized reminder email or letter
you can easily send to clients. It’s okay to repeat the same phrasing,
but the tone and message should feel friendly, calm, and kind. Paying
for legal services is stressful enough; it’s important to empathize with
and reassure your clients.

b) If a client disputes a bill, know who will review the dispute and
provide frameworks for resolving the issue.”

Provide the billing policy for clients so that clients will know when and how
often bills will be sent, the different payments that are available, when the
payment is due, and the consequences for late payment.

a) “Write this out clearly and provide it to all new clients, preferably
right after their initial consultation. New clients might feel
overwhelmed by new information and potential strife and uncertainty
about their case. Having your attorney billing guidelines in writing
will ensure clients can go back and review it at their convenience.”

Source: Law Firm Billing: Ultimate Guide and Best Practices for 2021 | Clio
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1. Electronic Banking Options

SCR 20:1.15(a)(2) — Electronic Transaction

"Electronic transaction" means a paperless transfer of funds to or from a trust or
fiduciary account. Electronic transactions do not include transfers initiated by voice
or automated teller or cash dispensing machines.
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1. Electronic Banking Options
Overview of Rule Changes Effective July 1, 2023

* Standard IOLTA account can process electronic transactions, so long as commercially

reasonable security measures are in place.

* No longer need a pass-through trust account, such as the E-Banking Trust Account.

» Transfers by 3" parties are permitted, essentially allowing third parties to transfer

and withdraw funds from a trust account.

* Advanced legal fees not subject to alternative protection provisions of SCR 20:1.5(g)
and advanced costs that are paid by credit card or electronic funds transfer may be
temporarily deposited into the business account and transferred promptly within

two days to the trust account.
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1. Electronic Banking Options

Overview of Rule Changes Effective July 1, 2023 (continued)

* No more cutting checks from your trust account into your business account.

Again, electronic transactions are permitted.

* Although the E-Banking requirement is being eliminated, law firms can
continue using the same accounts, provided they are processing trust funds

correctly.

* No longer required to have a bond or crime insurance policy for All-in-One

IOLTA.
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General Rule Prohibiting Electronic Transactions to and from a

ELECTRONIC BANKING

ust Account: SCR 20:1.15(f) (3)

Three Exceptions to the General Rule: SCR 20:1.15(F) (3) a.- ¢

a. Remote Deposit

A lawyer may make
remote deposits to a trust
account, provided that
the lawyer keeps a record
of the client or matter

b. E-Banking Trust Account

Maintain a primary |IOLTA Account.

. Maintain a secondary, separate E-Banking

Account with commercially reasonable
security.

. Hold lawyer’s funds to cover monthly

c. Alternative to E-Banking

Trust Account

Maintain an IOLTA
Account.

. Maintain commercially

reasonhable security.

. Maintain a crime insurance

to which each remote account fees and fees deducted from policy.
. deposit relates, and that deposits. . Arrange for financial .
Prior to the lawyer’s financial . Within 3 business days after deposit institution and card Prior
institution maintains an is available, transfer gross amount of issuers to have fees and
JUIy 1' 2023 image of the front and that deposit to primary IOLTA account, surcharges deducted JUIV 1' 2023
reverse of each remote business account or to another account if from business account
deposit for a period of at client so directs. or replace all funds
least six years. . Date, amount, payee, client matter and withdrawn by financial
reason for disbursement must be recorded institution and card
in financial institution’s e-payment system. issuers within 3 business
. Shortfalls caused by fees, surcharges, days.
ACH reversals, or chargebacks must be
STATE BAR replaced by lawyer within 3 business days.
oFWISCONSIN
ETHICS ETH30 1221
Aviva Kaiser, Ethics Counsel
ELECTRONIC BANKING
PERMITTED ELECTRONIC TRANSACTIONS TO A TRUST ACCOUNT
SCR 20:1.15(f)(1) and WISCONSIN COMMENT SCR 20:1.15(b)(6) and WISCONSIN COMMENT
ELECTRONIC TRANSFERS TO AND FROM THE TRUST ADVANCED LEGAL FEES NOT SUBJECT TO THE
ACCOUNT ARE PERMITTED IF SUCH TRANSFERS ARE ALTERNATIVE PROTECTION PROVISIONS OF SCR 20:1.5(g)
AUTHORIZED IN ADVANCE BY THE LAWYER OR A PERSON AND ADVANCED COSTS THAT ARE PAID BY CREDIT
UNDER THE LAWYER’S DIRECT SUPERVISION. ANY CARD OR ELECTRONIC FUNDS TRANSFER MAY BE
CHARGEBACK, SURCHARGE, OR ACH REVERSAL, MUST TEMPORARILY DEPOSITED INTO THE BUSINESS ACCOUNT
REPLACED BY THE LAWYER WITHIN THREE BUSINESS AND TRANSFERRED PROMPTLY WITHIN TWO BUSINESS
DAYS OF THE NOTICE OF THE CHARGEBACK, SURCHARGE, DAYS TO THE TRUST ACCOUNT.
OR ACH REVERSAL. THE LAWYER MUST REIMBURSE
THE ACCOUNT BEFORE MAKING ANY ADDITIONAL
WITHDRAWALS.
PROHIBITED TRANSACTIONS TO AND FROM A TRUST ACCOUNT: SCR 20:1.15¢f)(2)a.- b.
Effective Effective
July 1, 2023 CASH TELEPHONE TRANSFERS July 1, 2023

WITHDRAWALS OF CASH FROM A TRUST ACCOUNT

‘OR FROM A DEPOSIT TO A TRUST ACCOUNT ARE
PROHIBITED. CHECKS MADE PAYABLE TO “CASH” ARE
PROHIBITED. WITHDRAWALS FROM A TRUST ACCOUNT
BY AUTOMATED TELLER OR CASH DISPENSING MACHINE
ARE PROHIBITED.

DEPOSITS TO OR DISBURSEMENTS FROM A POOLED
TRUST ACCOUNT BY TELEPHONE TRANSFERS ARE
PROHIBITED. WIRE TRANSFERS MAY BE INITIATED BY
TELEPHONE. TELEPHONE TRANSFERS MAY BE MADE
BETWEEN NON-POOLED TRUST ACCOUNTS THAT A
LAWYER MAINTAINS FOR A PARTICULAR CLIENT.

EFFECTIVE JULY 1, 2023

Aviva Kaiser,
ETHICS Ethics Counsel
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®
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TRUST ACCOUNT OPTIONS

Traditional IOLTA Account +
Required Business Account

Security Requirements

Permitted Transactions

Prohibited Transactions

STATE BAR
@ oF WISCONSIN l ETHICS Aviva Kaiser, Ethics Counsel

E-Banking IOLTA Account +

Traditional IOLTA Account +

Required Business Account
Security Requirements

Security Requirements

Permitted Transactions

Prohibited Transactions

All-In-One IOLTA Account
(Alternative to the E-Banking
IOLTA Account) + Required
Business Account

Security Requirements

Permitted Transactions

Prohibited Transactions
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All-In-One IOLTA Account
(Alternative to the E-Banking
IOLTA Account) + Required
Business Account

Traditional IOLTA Account +
Required Business Account d Busines

Security Requirements

Security Requirements

+ Reimburse shortfalls or negative
balance within 3 business days.

Effective + Reimburse shortfalls or negative

balance within 3 business days.
July 1, alance 3 business days.

Permitted Transactions Permitted Transactions

2023
+ Permitted electronic
_transactions
Prohibited Transactions Prohibited Transactions
11
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2. Payment Processing Definitions

®
STATE BAR oF WISCONSIN

12




State Bar of Wisconsin ™
ETHICS PRACTICE ZJH/
PROGRAM

2. Payment Processing Definitions

The Requirement to Hold Property or Funds in Trust

SCR 20:1.15(b)(1) - A lawyer shall hold in trust, separate from the lawyer's
own property, that property of clients and 3rd parties that is in the
lawyer's possession in connection with a representation. All funds of
clients and 3rd parties paid to a lawyer or law firm in connection with a
representation shall be deposited in one or more identifiable trust
accounts. (Emphasis Added).
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2. Payment Processing Definitions

Advanced Fees v. Advanced Costs

SCR 20:1.5(f) - “Except as provided in SCR 20:1.5(g), unearned fees and
funds advanced by a client or 3rd party for payment of fees shall be held in
trust until earned by the lawyer, and withdrawn pursuant to SCR 20:1.5(h).
Funds advanced by a client or 3rd party for payment of costs shall be held
in trust until the costs are incurred.” (Emphasis Added).
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2. Payment Processing Definitions

Effective July 1, 2023 Supreme Court Rule 20:1.15 (b) (6) Advanced fees and costs
a., and b. are created to read:

(b)(6) Advanced legal fees and costs. A lawyer shall deposit into a client trust
account legal fees and expenses that have been paid in advance, to be withdrawn
by the lawyer only as fees are earned or expenses incurred, except as follows:

a. The lawyer complies with the requirements of SCR 20:1.5(g).

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions

Effective July 1, 2023, Supreme Court Rule 20:1.15 (b) (6) Advanced legal fees and
costs a., and b. are created to read:

b. The lawyer may accept credit card payments or electronic funds transfer
payments of advanced legal fees and expenses as temporary deposits in a non-
trust account, so long as such funds are transferred promptly, and no later than
two business days following receipt, into a client trust account. However, except as
provided by SCR 20:1.5(g), a lawyer shall not accept any advance payment into a
non-trust account if the lawyer has any reason to suspect that the funds will not be
successfully transferred into the client trust account within two business days of

receipt. (Emphasis Added).

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions

Effective July 1, 2023 Supreme Court Rule 20:1.15 (b) (6) Advanced legal fees and
costs a., and b. are created to read: (continued):

COMMENT SCR 20:1.15 (b) (6) Advanced legal fee and costs. While the general rule is that
a lawyer must hold trust property separate from the lawyer's own property, SCR
20:1.15(b)(6) allows very limited short-term temporary commingling when accepting an
electronic payment for advanced fees or costs. Considering the expense of electronic
payment processing providers, this allows a lawyer to maintain only one electronic
payment processing provider service and to have it connected to just one bank account,
e.g. the law firm's operating account. The lawyer may accept electronic payments for
advanced fees or costs to that account without violating SCR 20:1.15(a), so long as any
payments for advanced fees or costs are promptly transferred to the lawyer's trust
account within two business days. (Empha%Added).

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions

Wire Transfers Are Permitted by the Trust Account Rule — Prior to July 1, 2023
* SCR 20:1.15(f)(2) prohibits cash transactions, telephone transfers, and electronic transfers by
third parties.
* Bank wire transfers are distinguishable from the prohibited transactions noted above because:
1) Wire transfers are not reversible by any party. It is a secure bank-to-bank transfer that is
sent through the Fedwire or SWIFT banking networks.
2) Banks produce traceable written records of wire transfer, usually through a written order
and confirmation receipt.
* SCR 20:1.15(f)(3) prohibits a lawyer from making electronic transactions in the trust account,
except for remote deposits, unless the lawyer maintains a second E-Banking Trust Account or
complies with the requirements of an all-in-one trust account (alternative to the E-Banking

Trust Account).

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions

Wire Transfers Are Permitted by the Trust Account Rule — Effective July 1, 2023

SCR 20:1.15(f)(2) prohibits cash transactions, telephone transfers, and-electronictransfers

by third parties.

Bank wire transfers are distinguishable from the prohibited transactions noted above

because:

1) Wire transfers are not reversible by any party. It is a secure bank-to-bank transfer that is
sent through the Fedwire or SWIFT banking networks.

2) Banks produce traceable written records of wire transfer, usually through a written order
and confirmation receipt.

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions

In brief, the Alternative Protection for Advanced Fees requirements, pursuant to SCR 20:1.5(g) include the
following components:

Upon receiving an advanced fee, the lawyer must provide written notice to the client of the obligation to
refund unearned fees, the availability of fee arbitration, and the availability of reimbursement by the
Wisconsin Lawyers’ Fund for Client Protection, as well as other information relating to the rate of the fee
and the anticipated expenses.

Upon termination of the representation, the lawyer must account for any fees not previously accounted
for and promptly refund any unearned fees. The lawyer must also notify the client that, if the client
disputes the fee and wants to arbitrate that dispute, the client must provide the lawyer with written
notice of such dispute within 30 days of the lawyer’s mailing the accounting.

Upon receipt of timely notice that a client disputes the fee, the lawyer must either resolve the dispute or
submit it to binding arbitration within 30 days, provided the client agrees to arbitration.

Upon receiving notice of an arbitration award in the client’s favor, the lawyer must pay that award within
30 days. Source: Office of Lawyer Regulation — Trust Account Manual

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions
Alternative Protection for Advanced Fees Requirements
COMMENT effective July 1, 2023:

SCR 20:1.5(g) applies only to advanced fees for legal services. Cost advances must be depesited
inte held in the lawyer's trust account pursuant to SCR 20:1.15(b)(1) and SCR 20:1.15(b)(6).

* Allowing for the lawyer to accept credit card payments or electronic funds transfer
payments of advanced legal fees and expenses as temporary deposits in a non-trust
account, so long as such funds are transferred promptly, and no later than two business
days following receipt, into a client trust account (unless lawyer has any reason to suspect
the funds will not be successfully transferred within two business days of receipt).

* Cost advances are subject to SCR 20:1.15(b)(1) e+SER20:1-15(f3}b-and SCR 20:1.15(b)(6).

STATE BAR oF WISCONSIN
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2. Payment Processing Definitions

Overview of Adding Credit Card Fees to Client Bills — Prior to July 1, 2023

* Simply put, Wisconsin Supreme Court Rules only prohibit attorneys from adding credit
card fees to client bills for payments processed through the E-Banking Trust Account,
unless an exception applies.

* If you are not required to place the client payment into an E-Banking Trust Account and
can instead route the payment through your operating account or All-in-One Trust
Account, Wisconsin Supreme Court Rules do not prohibit you from adding credit card
fees to client bills, provided: the client agrees in advance, the passing-on of fees does
not violate the terms of service for the issuer, and the practice complies with any
relevant state and federal laws and regulations.

e Sources: E-Banking Account, Operating Account, & Alternative to E-Banking Trust
Account.
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2. Payment Processing Definitions
Overview of Adding Credit Card Fees to Client Bills — Effective July 1, 2023

A Comment to Supreme Court Rule 20:1.15 (f) (1) is created to read:

* Costs associated with electronic payments
Electronic payment systems, such as credit cards, routinely impose charges on vendors when a
customer pays for goods or services. That charge may be deducted directly from the customer's
payment. Vendors who accept credit cards routinely credit the customer with the full amount of the
payment and absorb the charges. Before holding a client responsible for these charges, a lawyer
should disclose this practice to the client in advance, and assure that the client understands and
consents to the charges. This disclosure should be in writing if necessary to comply with SCR
20:1.5(b). In addition, the lawyer should ensure that holding the client responsible for transaction
costs does not violate the terms of service of the payment system provider or other law.

* Essentially, the new rule permits adding of fees to client bills, provided the client understands and
consents to the charges and the charges do not violate contractual or other laws.

o
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3. Flow Charts
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T FROM CLIENT

FEES AND ADVANCED

FEES ONLY COSTS COMBINED

COSTS ONLY

Earned Fees Advanced Fees Advanced Costs Incurred Costs

Business Trust
Account Account
SCR 20:1.5(9) SCR 20:1.5(f)
(Alternative
Protection
Provisions)

Business
Account

The entire payment Trust
must be deposited ina Account
Trust Account. SCR 20:1.5¢f)

Business
Account

Electronic
payments,
including credit
card payments
are permitted.
Lawyer may
deduct credit card

TRUST ACCOUNT OPTIONS

Electronic payments,

including credit card payments
are permitted. Lawyer may
deduct credit card surcharges

“E-Banking” “Alternative to

. “Traditional” ) .
Prior to from the payment. The IOLTA Account Trust Account E-Banking” Trust surcharges from Prior
Trust Account Rule does not Electroni Act:‘ount the payment.
July 1, 2023 regulate business accounts. Electronic SCHONIC (“All-in-One” The Trust Account July 1, 2023
payments, PAVments,® Trust Account) Rule does not
including credit including credit £ regulate business
+Eamed foos must then be transferred from the card payments are card payments are Electionlc accounts,
Trust Account to the Business Account, Advanced prohibited. permitted payments e -
Fees must be kept in the Trust Account or trans- SCR 20:115¢H(3) SCR 20:115(F)(3)b. including credit
ferred to the Business Account pursuant to the Bank deposits, Lawyer is prohibited card payments, are
alternative protection provisions in SCR 20:1.5(g). checks, remote from deducting permitted.
“# Electronic payments include credit, debit, prepaid deposits and credit card 20:115(f)(3)c. and .
and other payment cards, and ACH transactions. Gilta irahtere surcharges from the (F)(3)b. Lawyer may STATE BAR
@Before dedusting credit card surcharges, consider are permitted, clientis funds unless deduct credit card OoFWISCONSIN
the following questions: Does the credit card issuer SCR20:115(f)(3) an exception applies. surcharges from
prohibit the lawyer from requiring the client to pay GOt 2 SCR 20:115(F)(3 client’s funds.® ETHI CS
the charge? Does the credit card issuer require (N(3a. and (A(2) H115((3) L
services to be rendered before the payment is b.2. b.de SCR 20:115(H(3)e
accepted? Is the lawyer required to make specific Aviva Kaiser, Ethics Counsel
disclosures to clients and offer cash discounts?
ETH30 1122
ELECTRONIC PAYMENT FROM CLIENT
(CREDIT CARD, DEBIT CARD, PREPAYMENT AND OTHER PAYMENT CARDS, AND ACH TRANSACTIONS)
COSTS (EXPENSES)
O
EARNED _ ADVANCED INCURRED
FEES COSTS COSTS
BUSINESS BUSINESS TRUST SCR 20:115(b)(6) TRUST BUSINESS
ACCOUNT ACCOUNT ACCOUNT PERMITS ADVANCED ACCOUNT ACCOUNT
[ELECTRONIC SCR 20:1.5(a) [ELECTRONIC LEGAL FEES NOT [ELECTRONIC [ELECTRONIC
PAYMENTS ALTERNATIVE PAYMENTS SUBJECT TO THE PAYMENTS PAYMENTS
PERMITTED.] PROTECTION PERMITTED.] ALTERNATIVE PERMITTED.] PERMITTED.]
PROVISIONS PROTECTION
[ELECTRONIC — PROVISIONS OF
PAYMENTS SCR 20:1.5(g) AND
PERMITTED.] ADVANCED COSTS
THAT ARE PAID BY
i CREDIT CARD OR i
Effective DI CARD O e Effective
NOTE: LAWYERS MAY DEDUCT CHARGES IMPOSED TRANSFER TO BE
JUIy 1’ 2023 BY ELECTRONIC PAYMENT SYSTEM PROVIDERS TEMPORARILY JUIy 1' 2023
IF LAWYERS DISCLOSE TO CLIENTS IN ADVANCE DEPOSITED INTO
AND ASSURE THAT CLIENTS UNDERSTAND AND THE BUSINESS
CONSENT TO THE CHARGES. THE DISCLOSURE ACCOUNT AND
SHOULD BE IN WRITING IF NECESSARY TO COMPLY TRANSFERRED
WITH SCR 20:1.5(b). LAWYERS SHOULD ENSURE PROMPTLY WITHIN
THAT HOLDING CLIENTS RESPONSIBLE FOR THESE TWO BUSINESS
CHARGES DOES NOT VIOLATE THE TERMS OF DAYS TO THE TRUST
SERVICE OF THE PAYMENT SYSTEM PROVIDERS OR ACCOUNT.
OTHER LAW. —_—

EFFECTIVE JULY 1, 2023

Aviva Kaiser,
ETHICS Ethics Ccounsel
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PAYMENT FROM CLIENT BY CHECK, CASH, OR WIRE TRANSFER

LEGAL FEES LEGAL FEES AND COSTS (EXPENSES)
ADVANCED COSTS
COMBINED

ADVANCED INCURRED
COSTS COSTS

THE ENTIRE PAYMENT MUST BE
DEPOSITED IN TRUST ACCOUNT

BUSINES BUSINESS TRUST TRUST BUSINESS
ACCOUNT ACCOUNT ACCOUNT ACCOUNT ACCOUNT
SCR 20:1.5(9) UNTIL EARNED,
[ALTERNATIVE FEES MUST BE KEPT IN

Effective e Al e e Effective
July 1, 2023 PURSUANT f0 e July 1, 2023

ALTERNATIVE PROTECTION
PROVISIONS IN SCR 20:1.5(g).

EARNED FEES MUST BE
TRANSFERRED FROM THE
TRUST ACCOUNT TO THE
BUSINESS ACCOUNT.

ADVANCED COSTS MUST BE
KEPT IN THE TRUST ACCOUNT
UNTIL INCURRED.

EFFECTIVE JULY 1, 2023

Aviva Kaiser,
ETHICS Ethics Counsel
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4. Examples
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4. Examples

Common Scenarios That Are Not Allowed - Prior to July 1, 2023

* Using a business account as a “pass-through account” to process electronic
payments that are required to be placed into an E-Banking Trust Account or an
All-In-One Trust Account, and then placing those funds into a traditional IOLTA
account.

* Placing a payment from a client that includes advanced fees that are subject to
the alternative protection provisions of SCR 20:1.5(g) and advanced costs into a
business account, by assuming incidental advanced costs do not need to be
placed into trust.
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4. Examples
Common Scenario Allowed - Effective July 1, 2023
* You may use a business account as a temporary “pass-through account” for
credit card or electronic funds transfer payments of advanced legal fees and
expenses payments, so long as such funds are transferred promptly, and no
later than two business days following receipt, into a client trust account
(unless lawyer has any reason to suspect the funds will not be successfully
transferred within two business days of receipt).
* Note the new change applies only to advanced legal fees or advanced costs
paid by credit card or electronic funds transfer.
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4. Examples

Example: Client A

Client A pays Lawyer $2000 ($1500 Flat Fee and $500 in Advanced Costs) by credit card.
Lawyer is NOT using the Alternative Protection for Advanced Fee Provisions under SCR
20:1.5(g).

¢ Treatment Under the Rules:

* PriortolJuly 1,2023: The entire amount must be deposited into an All-in-One
Trust Account OR an E-Banking Trust Account and then transferred into a standard
IOLTA.

* Effective July 1, 2023: The entire amount could be temporarily deposited into a
Business Account and then transferred to an IOLTA Account within two business days
OR deposited into a Trust Account.
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4. Examples
Example: Client A (continued)

» Effective July 1, 2023: SCR 20:1.15(b)(6) permits advanced legal fees not subject to the
alternative protection provisions of SCR 20:1.5(g) and advanced costs that are paid by
credit card or electronic funds transfer to be temporarily deposited into the business
account and transferred promptly within two business days to the trust account. The
Comment to SCR 20:1.15(b)(6) explains: “While the general rule is that a lawyer must
hold trust property separate from the lawyer's own property, SCR 20:1.15(b)(6) allows
very limited short-term temporary commingling when accepting an electronic payment
for advanced fees or costs. Considering the expense of electronic payment processing
providers, this allows a lawyer to maintain only one electronic payment processing
provider service and to have it connected to just one bank account, e.g. the law firm's

operating account.”
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4. Examples
Example: Client B

Client B pays Lawyer $2000 ($1500 Flat Fee and $500 in Advanced Costs) by cash, check, or
by wire transfer. Law firm is NOT using the Alternative Protection for Advanced Fee
Provision.

* Treatment Under the Rules:
* PriortoJuly 1, 2023: The entire amount must be deposited into an IOLTA.
* Effective July 1, 2023: The entire amount must be deposited into an IOLTA.

NOTE: Temporary use of business account only applies to electronic fund transfers
or credit card transactions of advance legal fees and costs.
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5. Accounting Recommendations
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5. Accounting Recommendations
Supervision & Chargebacks

e Pursuant to amended SCR 20:1.15(f)(1), lawyers will be able to engage in electronic
transactions so long as they are “directed by one or more lawyers authorized by the law
firm or a person under the supervision of a lawyer having responsibility under SCR
20:5.3.” Written confirmation of authorization for electronic disbursements should be
maintained as part of complete trust account records.

* Amended SCR 20:1.15(f)(1) further requires that in the event of any shortfall or negative
balance caused by a chargeback, surcharge, or ACH reversal by a financial institution or
card issuer, a lawyer must reimburse the trust account within three business days of
receiving notice of such shortfall and must do so before disbursing any funds.

Source: Inside Track: Electronic Payments and Lawyer Trust Accounts: What to Know: (wisbar.org)
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5. Accounting Recommendations

SCR 20:1.15(g) Record keeping requirements for all trust accounts.

1. Record retention. A lawyer shall maintain and preserve complete records of trust account
funds, all deposits and disbursements, and other trust property and shall preserve those
records for at least six years after the date of termination of the representation. Electronic
records shall be backed up by an appropriate storage device. The office of lawyer regulation
shall publish guidelines for trust account record keeping.

2. Record production. All trust account records have public aspects related to a lawyer's fitness
to practice. Upon request of the office of lawyer regulation, or upon direction of the supreme
court, the records shall be submitted to the office of lawyer regulation for its inspection,
audit, use, and evidence under any conditions to protect the privilege of clients that the court
may provide. The records, or an audit of the records, shall be produced at any disciplinary
proceeding involving the lawyer, whenever material.
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5. Accounting Recommendations

SCR 20:1.15(g) Record keeping requirements for all trust accounts.

3. Burden of proof. A lawyer's failure to promptly deliver trust property to a client or 3rd party
entitled to that trust property, promptly submit trust account records to the office of lawyer
regulation, or promptly provide an accounting of trust property to the office of lawyer
regulation shall result in a presumption that the lawyer has failed to hold trust property in
trust, contrary to SCR 20:1.15(b)(1). This presumption may be rebutted by the lawyer's
production of records or an accounting that overcomes this presumption by clear, satisfactory,
and convincing evidence.
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5. Accounting Recommendations
OLR’s Published Guidelines - (e) Disbursement records.
1. Checks. Checks should be pre-printed and pre numbered. The name and
address of the lawyer or law firm, and the name of the account should be printed
in the upper left corner of the check. Each check disbursed from the trust account
should identify the client matter and the reason for the disbursement on the
memo line.
2. Canceled checks. Canceled checks should be obtained from the financial
institution. Imaged checks may be substituted for canceled checks.
STATE BAR oF WISCONSIN
38

19



State Bar of Wisconsin
ETHICS PRACTI
PROGRAM

5. Accounting Recommendations

OLR’s Published Guidelines - (e) Disbursement records.

3. Imaged checks. Imaged checks should provide both the front and reverse of the
check. The information contained on the reverse side of imaged checks should
include any endorsement signatures or stamps, account numbers, and transaction
dates that appear on the original. Imaged checks should be of sufficient size to be
readable without magnification and as close as possible to the size of the original
check.

4. Wire transfers. Wire transfers should be documented by a written withdrawal
authorization or other documentation, such as a monthly statement of the
account that indicates the date of the transfer, the payee, and the amount.
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5. Accounting Recommendations
OLR’s Published Guidelines - (e) Disbursement records.
5. Electronic transfers should be documented in a monthly statement of the
account, and by a record of the transfer that is maintained by the lawyer or law
firm, which includes the following: the payee, amount, date, client or matter,
purpose, the lawyer authorizing the transfer, and the person or persons
performing the transfer.
For more guidelines and sample forms, visit Wisconsin Court System - For attorneys -
Trust Account Program (wicourts.gov).
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6. Recommendations for Billing Policies
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6. Recommendations for Billing Policies

Have a straightforward, standardized law firm billing policy. It saves time and
improves accuracy.
* Provide templates and guidelines for staff that include when to send invoices, how

detailed the description of services should be, what expenses should be included or
written off, and any introductory or closing information.

* Provide a flow chart or description of the entire billing process from start to finish. It
should include who should review the bills and in what order, whether the bills will
be sent by mail or electronically, and who in the firm should be informed when a bill
is sent.

* Set requirements for invoice review to reduce errors and expedite the process.
Law Firm Billing: Ultimate Guide and Best Practices for 2021 | Clio
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6. Recommendations for Billing Policies (continued)

* Include a standard process for disputes and collections.

“Don’t leave unpaid bills languishing for months. The longer you wait, the less
likely your clients will pay, so have a straightforward collections process.
Identify who needs to follow up on unpaid bills and when. Have a standard but
personalized reminder email or letter you can easily send to clients. It’s okay to
repeat the same phrasing, but the tone and message should feel friendly, calm,
and kind. Paying for legal services is stressful enough; it’s important to
empathize with and reassure your clients.

If a client disputes a bill, know who will review the dispute and provide
frameworks for resolving the issue.”

Law Firm Billing: Ultimate Guide and Best Practices for @1 | Clio
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6. Recommendations for Billing Policies (continued)

* Provide the billing policy for clients so that clients will know when and how often bills
will be sent, the different payments that are available, when the payment is due, and
the consequences for late payment.

“Write this out clearly and provide it to all new clients, preferably right after their
initial consultation. New clients might feel overwhelmed by new information and
potential strife and uncertainty about their case. Having your attorney billing
guidelines in writing will ensure clients can go back and review it at their
convenience.”

Law Firm Billing: Ultimate Guide and Best Practices for 2021 | Clio
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