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Holding Individual Leaders Responsible for Violations of Customary
International Law: The U.S. Bombardment of Cambodia and Laos

Nicole Barrett

32 Columbia Human Rights Law Review, 429 (Spring 2001) Summary provided by Anthony Cotton (3L) Marquette University

Law School

In arguing that individual leaders
can and should be held accountable for
violations of customary international
law, Ms. Barrett addresses the U.S.
bombing of Cambodia and Laos during
the Vietnam War. Ms. Barrett’s pro-
fessed purpose in writing this article is
to “dispel the myth that only leaders of
non-democratic states commit wide-
scale violations of customary interna-
tional law.” In order to dispel this myth,
Ms. Barrett focuses specifically on the
United States’ bombing of Cambodia
and Laos during the Vietnam War. As
noted in her article, the intense bomb-
ing these countries endured resulted
in over 600,000 civilians perishing in
Cambodia and over 350,000 in Laos.
Although much of this article focuses
on former National Security Advisor
Henry Kissinger’s alleged culpability in
these attacks, the broader point is Ms.
Barrett’s analysis of the feasibility of
using international law to punish lead-
ers who violate basic tenets of custom-
ary international law.

In focusing on the bombardments
of Cambodia and Laos, Ms. Barrett
posits the question of whether these
attacks constitute violations of interna-
tional law. While there are regrettably a
dearth of multilateral treaties regulating
air warfare, the author notes that there
are customary legal restraints which
commanders and leaders are bound to
respect. In order for a certain behavior
to become prohibited by customary in-
ternational law, two prerequisites must

be met. First, there must be an identifi-
able state practice. Second, the state
practice must occur out of a sense of
legal obligation or, opinion juris. In or-
der to demonstrate that the bombing of
Cambodia and Laos was a violation of
customary international law, Ms. Bar-
rett offers a historical examination of
jus in bello, the law of war. In so doing,
the author concludes that “by the time
of the U.S. bombings in Cambodia and
Laos in the late 1960s, a rule requiring
that attempts be made to spare civilians
was firmly entrenched as a norm of
customary international law, and thus,
binding on all nations.”

After describing the U.S. bombard-
ment of Cambodia and Laos, Ms. Bar-
rett then addresses hurdles that might
be faced in attempting to prosecute
individuals for such attacks. The author
notes that most major international
treaties do not establish a statute of
limitations for war crimes. Because
she concludes that there are no appli-
cable statutes of limitations, the author
proceeds to note that Article 146 of the
Geneva Conventions requires states
to pass legislation granting universal
jurisdiction over any perpetrator living
within the country’s borders. Because
of this requirement, Ms. Barrett surmis-
es that perpetrators of grave breaches,
or war crimes, must be prosecuted at
all times and in all places, and states
are responsible for ensuring that this is
done.

The article ends with the author’s

conclusion that, because of the unri-
valed economic and military might of
the United States, few countries (in-
cluding Cambodia) would dare indict
or attempt to prosecute U.S. leaders for
war crimes violations. Ms. Barrett notes
however, that the international commu-
nity is moving increasingly in the direc-
tion of holding leaders accountable for
their actions. Ms. Barrett points to the
prosecutions of Pinochet and Habré
(the former dictator of Chad) as well as
the International Criminal Tribunals for
Yugoslavia and Rwanda and the rapid
development of the ICC as evidence of
this shift.
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Daniel D. Bradiow, Developmental Decision-Making and the Content of
International Development Law, 27 B.C. INT'L & GOMP. L. REV. 195 (2004).

Summary by Chad E. Novak (2L)
Marquette University School of Law.

“International development law
(IDL) is the branch of international
law dealing with the rights and respon-
sibilities of states and other actors in
the development process.” IDL began
its development following World War
II as formerly colonized nations in
Africa, Asia and Latin America found
themselves suddenly independent and
severely lacking in economic equity
vis-a-vis their former masters and the
rest of the developed world. The cen-
tral purposes of IDL are assisting devel-
oping nations with the establishment of
international trade relations, encourag-
ing foreign investment in developing
nations, and promoting international
legal equity for developing nations.

Two schools of thought have devel-
oped within the framework of IDL: tra-
ditional and modern. While the basic
goals of both schools are the same, they
have vastly differing outcomes.

The traditional view of international
development focuses primarily on the
economic process of development and
specific economic policies. It results
in a top-down type of management ap-
proach and is typically concerned with
individual investment projects, such as
factories, utilities, and infrastructure.
Traditionalists view decision-making as
a two-step process: first, determine the
policy issues and decide where the need
for economic investment lies, and sec-
ond, be sure specific projects will result
in economic and financial benefits
outweighing the costs and will provide
the desired rate of return. If both of
these requirements are met, the project
is approved. The traditionalist school
maintains state sovereignty by leaving
all decisions outside of the scope of a
project to the government and society
and treating them as externalities.

The modern view recognizes that
economic development “cannot be
separated from its social, political,
environmental, and cultural aspects.”

Whereas traditionalists focus almost
solely on the project at hand, modern-
ists look beyond simply the economic
impact of any single development
project when making their consid-
erations. Modernists, in response to
ever-growing social and environmental
sensitivities worldwide consider the full
impact of any economic development
plan. Rather than a top-down manage-
ment approach, this school takes a more
scattered approach, placing responsibil-
ity for projects in diverse hands, each
one responsible for assessing impact

of development over a specific aspect
of a nation. While modern IDL is cer-
tainly a slower, more tedious process,

it results in arguably greater benefits to
developing nations as a whole. How-
ever, the modern approach comes with
a cost: state sovereignty is compro-
mised as the government is only one

of many consultants in a development
project. Furthermore, modern IDL

projects tend to follow international law
and practices whenever possible, which
often exceed national laws and poli-
cies. This heightened scrutiny, while
seemingly more beneficial to the nation
as a whole, slows the development
process and serves to limit the scope of
projects.

While there are strengths and weak-
nesses inherent in both approaches, the
modern IDL school has in recent years
moved to the forefront. Globalization,
environmental issues and rapid devel-
opment in communications have all
resulted in favoring the modern IDL ap-
proach. Most notably, traditional IDL
looks to states as both beneficiaries of
and targets for aid, while modern IDL
takes a more progressive approach and
looks to communities as beneficiaries
of aid, and “relatively powerful states,
corporations, and international organi-
zations as the targets” for aid.

Dear Member, International Practice Section:

Robert Misey, Chair

Welcome to this issue of the International Practice

B Section’s newsletter. Your section has been very active this
|| past year. On October 25 we will have a luncheon program
in Appleton entitled “What Can be Done to Protect Your

| Intellectual Property in China.” The featured guest speaker
| will be Congressman Mark Green. If you would like to
attend this special program and earn some continuing legal
education credits, please register by calling the State Bar’s

Customer Service staff at (800) 728-7788.

We have recently held three special events. In the spring, we held our first
annual social night at the Stachner Cabaret. At the State Bar Annual Conven-
tion, we held a seminar for United States businesses going to Canada. This
Summer, we hosted a barbeque for attendees of the University of Wisconsin’s

visiting lawyers program.

This year the newsletter will include summaries of law journal articles
that deal with international issues. We hope you like the new format.

As the chairperson of your section, I am receptive to any new ideas and
suggestions you may have. Please feel free to either call me at (414) 298-
8135 or email me at rmisey @reinhartlaw.com.
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Summary of: Timothy Caulfield, Special Issue Globalization and the law:
Article: gene Patens, Human Glones, and Biotechnology Policy: The Ghallenges
Created hy Globalization, 41 ALBERTA L. REV. 713 (2003).

Summary provided by Lina Montén (3L)
Marquette University Law School

Biotechnology is an area “clouded
by moral ambiguity, regulatory uncer-
tainty, and rapid scientific advances.”
As a result, policy-making in this
field is complex, though globalization
suggests that countries should try to
coordinate regulatory policies. None-
theless, the current uncertainty with
respect to human cloning laws and
gene patent policy on a domestic level
is only magnified on an international
level. Therefore, although a compre-
hensive solution is not near, an appreci-
ation for the complexity of the situation
is a step in the right direction.

Human gene patents demonstrate
the interplay between global and
national policies in the area of biotech-
nology. The 1980 U.S. Supreme court
decision in Diamond v. Chakrabarty,
started a trend according to which
certain naturally occurring substances,
including human DNA, may be deemed
patentable. Consequently, a large
number of DNA patents have been
granted. Even though gene patents may
be commercially necessary, many also
couple them with ethical, legal, and
social concerns. One specific such con-
cern is questions about the health care
system, especially in areas with public
health care systems where gene patents
are seen as potentially increasing the
cost of the system as a whole, and has
led to calls for changes in the patent
system. In Canada, for instance, there
have been calls for such patent reforms.
Still, globalization makes such reforms
difficult. First, international trade
agreements, such as the Trade-Related
Aspects of Intellectual Property Rights
agreement, which calls for uniform
intellectual property standards and to
which Canada is a signatory with the
U.S., can be a barrier to changes in
established patent rules. Second, the
close connection between economic
development and intellectual property

means that reforms that may negatively
impact the economic values of patents
will likely be opposed by those who
favor economic growth. Third, global
patent policy is hugely influenced by
the U.S. pro-patent approach. The U.S.
being Canada’s largest trading partner
also indicates that if Canada were to
lessen its patent protection, it would
stand in sharp contrast to the U.S. This
leads to a policy tension between social
goals, such as health care, and commer-
cialization. Such differences between
countries mean that some flexibility

is needed, though the current trend is
the U.S. direction of stronger uniform
protection of intellectual property. As
a result, countries with less economic
influence, such as Canada, can either:
go through with patent reform and ac-
cept the repercussion from the global
economy; seek to make only small
changes to their patent laws; or work
with the rest of the world to create an
international patent policy. Current
pressure to globalize, however, makes
the last option the most difficult.

Globalization has caused certain
technologies to have a greater need for
international cooperation. Cloning and
stem cell technologies are examples of
morally sensitive areas of research in
which there are both national and inter-
national attempts to regulate. However,

obstacles, such as cultural, religious
and political differences, that are appar-
ent even on a national level, make an
international solution less likely. This
difficulty is demonstrated by the failed
U.N. attempt to come up with a treaty
on reproductive cloning. Essentially,
this amounts to a policy problem where
globalization necessitates greater global
cooperation and where an international
approach to cloning simultaneously
means undermining the different posi-
tions on key moral issues. International
agreements are typically based on com-
promises, but stem cell research and
human cloning are areas either not open
to compromise or remain disputed, so
the odds of an agreement developing
within these areas are not good. This
leads to the conclusion that maintaining
national variation in policies is neces-
sary.

In conclusion, globalization has
created numerous regulatory challenges
in biotechnology, among them the
regulation of controversial innovations,
such as gene patents and human clon-
ing. Because a substantial international
solution seems unlikely due to differing
moral and socio-economic positions,
appreciating the challenges these areas
face is essential in the policy-making
process.

Yan Chen, An Examination on Regulating the
Employment of Foreign Skilled Workers in the
United States, 6 U. PA. J. LAB. & EMP. L. 179 (2003)

Summary provided by Natalia A. Sokolova (21)

Marquette University Law School

This article describes and analyzes the current regulatory scheme governing
the employment of foreign workers in the United States. It focuses on the status of
foreign skilled workers and identifies the most serious problems with the employ-
ment immigration system by explaining its adverse impact on the individual rights
of foreign workers and on the domestic labor and employment market. The article
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ends with some suggested courses of
action to correct the existing problems.

The author begins with an overview
of the H-1B temporary admission visa
program that is used by most foreign
skilled workers. In order to be eligible
for the H-1B category visa, a foreign
worker must have received a bachelor’s
degree or higher in a specialty that is
related to the job position for which
he or she is applying. The application
process for obtaining an H-1B visa is
very cumbersome and consists of three
steps. First, a foreign worker is offered
ajob by a U.S. employer. Second, the
employer files a Labor Condition Ap-
plication (LCA) with the Department of
Labor (DOL), showing, among various
other things, that the employment of an
H-1B worker will not adversely affect
the working conditions of the U.S.
workers similarly employed. Third,
the employer files a nonimmigrant
employment status petition with the
Department of Homeland Security (the
INS at the time the article was written),
showing that the alien has the neces-
sary qualifications for the position.
Obtaining H- 1B status allows a foreign
worker to work only temporarily, for
three years, with the possible exten-
sion of up to six years, and only for the
specific employer.

Obtaining permanent employment
status is an even lengthier, costlier, and
more complicated process. There are
caps on how many skilled foreign em-
ployees, no matter how qualified, can
achieve an H-1B status or a permanent
employment status. These caps are
pre-determined by Congress several
years in advance and have nothing to
do with current economic conditions
and the demand for such skilled foreign
employees.

Next, the author argues that the H-
1B program suffers from certain flaws.
It imposes unwarranted restrictions
on the status of foreign workers and
their rights. In addition, the program
irrationally departs from the contempo-
rary market reality characterized by an
increasing demand for skilled foreign
workforce. The article calls for adopt-
ing either a human capital-oriented
permanent employment immigration
system or a flexible market-driven tem-
porary employment program. Each of
the proposed systems will serve the two
goals -- empowering foreign skilled
workers and eliminating the legal
obstacles that unnecessarily burden the
market facing skilled labor shortages
— better than the current H-1B system
or permanent employment system.

Non Profit
Organization
U.S. Postage

PAID
Madison, WI
Permit No. 515

Board Roster

Robert J. Misey, Jr, Chairperson
Reinhart Boerner Van Deuren SC

Eugenia G. Carter, Chairperson-Elect
LaFollette Godfrey & Kahn

Catherine L. Davies
Reinhart Boerner Van Deuren SC

John D. Gatto
Transatlantic Venture Solutions LLC

Erik W. Ihele
Neider & Boucher SC

James T. Lucke
Rayovac Corp

Kevin Douglas Makowski
Foley & Lardner LLP

Jerome D. Okarma
Johnson Controls Inc

Terry E Peppard
Law Office of Terry Peppard

Joseph E. Puchner
Quarles & Brady LLP

David C. Richards
David C. Richards

Steven Mark Schindhelm
The Manitowoc Company Inc

Peter A. van Houwelingen
Corporate Legal Counsel Ltd

Michael P. Waxman
Marquette University Law School

Lisa M. Arent, BOG Liaison
Whyte Hirschboeck Dudek SC

Ms. Salud Garcia, Staff Liaison
State Bar of Wisconsin





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


