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Message From The Chair

Thomas Kent Guelzow, Chair

I am both grateful and honored to be
able to serve as chair of the Litigation
Section during this next year. Asl
begin my tenure, | wish to thank Past
Chair Jack Teetaert for hisleadership
during the past year. Also, | would be
remissif | did not also thank George
Burnett who, as you all know, is now
president-elect of the State Bar and as
such, had to surrender his seat on the
Litigation Section. Hisinput in the
past will be difficult to replace;
fortunately, we will have his guidance
even from “a higher place’

With the beginning of the new year,
the Litigation Section to some degree,
must hit the ground running. There are
two issues which | wish to call to your
attention.

First, the Litigation Section, in
particular the board, has been asked
for input regarding whether Wisconsin
would adopt essential Federal Rule 11.
This matter has been before usfor a
number of months, and is making its
way through aformal petition to the
Wisconsin Supreme Court wherein
such changes, as | currently understand
them, will be proposed. There appears
to be wide support by both plaintiff
and defense lawyers across the State. |
urge that all Litigation members stay
well versed in this matter, and let your
opinions be known in that the adop-
tion of Rule 11, should this be the
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case, could certainly impact on every
lawyer’ spractice.

Secondly, as many of you may be
aware, in thelast severa years, there
appears to be difficulty that various
reconstruction experts and others have
had in obtaining access to vehicles
which have been involved in acci-
dents. For example, it appears without
valid reason, various sheriff’s depart-
ments across the state, have denied
access to inspection of vehicles by
experts, some of which were subse-
quently released and “crushed,”
thereby destroying valid evidence.
Needless to point out, thisis a problem
for both plaintiff and defense. Accord-
ingly, State Bar President Patricia

Ballman has asked that | appoint a
committee to investigate this matter
and ultimately report back to the Bar’'s
Executive Committee. | am in the
process of doing just that, and would
request that any of you who have
experienced the same or similar
problems, contact me by e-mail or
otherwise (see page 12), to inform me
of these problems, so we might have
some idea of the pervasiveness or lack
thereof, of this problem.

In closing, if thereis any other issue
that members feel needs to be ad-
dressed by the Litigation Section, feel
freeto contact me.
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2 Litigation News

Litigation Section’s Legislative Victory
Medical Records Photocopy Fee Language Enacted Into Law

Jenny Boese

State Bar Senior Government Relations Coordinator

Finally putting closure to the six-
month saga of how to fill the state’s
$1.1 hillion fiscal hole, on July 26
Governor McCallum signed budget
reform legislation into law as 2001 WI
Act 109. By signing the legislation,
Governor McCallum enacted language
long sought after by the Litigation
Section to require the Dept. of Health
and Family Services (DHFS) to createa
new administrative rule for the fees
that can be charged for obtaining
copies of medical records, regardless
of whether an action has been
commenced.

Summary of Enacted Language

In essence, the enacted language
requiresthe DHFS to create anew rule
for fees based on an approximation of
actual costs, setsthe ground rules for
what the DHFS considersin determin-
ing fees and creates an advisory
committee on fees composed of
impacted parties.

Details of Enacted Language

The enacted language states that the
new rules on fees shall be “based on an
approximation of actual costs’ plus
applicable tax, actual postage or
actual delivery costs. In determining
the approximation of actual costs for
fees, the DHFS may consider factors
such as:

* operating expenses, including
wages, rent, utilities and the like;

* varying cost of retrieval of records
from differing media;

* cost of separating requested patient
health care records from those not
requested; and

 impact of costs of advances on
technology.

By January 1, 2006, and every three
yearsthereafter, the DHFSisrequired

to revise the rules to reflect changesin
actual costs.

Advisory Committee Created

The DHFSisrequired to establish an
advisory committee “composed of
members who represent a balance of
persons who maintain patient health
care records and persons who request
patient health care records.” The
advisory committee will assist the
DHFS in determining the amount of
fees to be set under the new rule.

Effective Date

The new rules are to be promulgated
within 10 months.

Follow Up Thanks Are In Order

This legislation would not have
been enacted were it not for the tireless
effortsof Senator RussDecker (D-
Schofield), author and chief proponent
of this legislation for many years. Sen.
Decker used his position on the
powerful Joint Finance Committee and
as a budget conference committee
member to continue to advocate for
these changes. Please, please make
sureyou thank him for hissupport.
Correspondence can be sent to Sen.
Decker at:

Senator Russ Decker
Wisconsin State Senate
PO Box 7882

Madison, WI 53707-7882

There are many other legislatorsto
thank, such as Rep. Phil Montgomery
(R-Ashwaubenon) who worked last
year to help broker compromise
language, as well as Governor
McCallum who saw fit to finally enact
this legislation.

Rep. Phil Montgomery

Wisconsin State Assembly

PO Box 8953

Madison, W1 53708

Governor Scott McCallum
115 East, State Capitol
Madison, WI 53702

Much thanksgoesout to all
Litigation Section memberswho
have been vigilant and active on this
issue, contacting legislators and the
governor to urge a solution to this
problem. Y our grassroots efforts on
thisissue made al the difference.
Thank you.

The State Bar’ s government rela-
tions program also worked with a
diverse coalition on these changes.
The codlition included the Wisconsin
Insurance Alliance, the Association of
Health Information Outsourcing
Services, the Wisconsin Academy of
Tria Lawyers, and the Civil Tria
Counsel. We thank them for this
collaborative effort to find an equi-
table solution on this issue.

Two Budget Reform Provisions
Removed Before Enactment

The following two items were
removed from the budget reform hill
prior to enactment.

Immunity from liability for local
governments for damages resulting
from highway defects — The Litigation
Section opposed this provision.

Medical malpractice claims against
state employees —The Litigation
Section and the State Bar supported
this provision.

Access the complete text of Act 109
online (a 300-page PDF document) at:
http://www.legis.state.wi.us/2001/
data/acts/01Act109.pdf

If you have questions on this or
other issues in the budget reform act
please contact Jenny at (800) 444-
9404, ext. 6045; direct at (608) 250-
6045 or email at jboese@wisbar.org.

Volume27, Number 3

Summer 2002



Recent Wisconsin Decisions

Stacking of Insurance Coverage —
Ambiguity of Antistacking
Provision

The circuit court held that an
automobile insurance policy
antistacking provision was ambiguous.
The court also held that the provision
did not preclude payment under the
policy’s uninsured motor vehicle
provision even though payment had
been made under the uninsured motor
vehicle provision of the plaintiff’'s ex-
wife' sinsurance policy.

In this case, the plaintiff’s daughter
was killed in an auto accident while
riding as a passenger in an uninsured
motor vehicle. The plaintiff and his
ex-wife each had a car insured with the
same insurer. Each of the two policies
provided $50,000 uninsured motor
vehicle coverage per person and each
included an antistacking provision.
As aresult of the daughter’s death, the
insurer paid the plaintiff and his ex-
wife $50,000—the policy limit under
the uninsured motor vehicle provision
of her policy. Consequently, the
insurer applied the antistacking
provision of the plaintiff’s policy and
denied his claim for an additional
$50,000 payment.

On appedl, the plaintiff argued that
the antistacking provision of the
policy was inapplicable. He also
argued that Wis. Stat. § 632.35(5)(f)
was unconstitutional by denying him
substantive due process of law. The
court of appeals rejected both argu-
ments. Schroeder v. State Farm
Mutual Automobile Ins. Co., 2002 WI
App 11, 250 Wis.2d 269, 640 N.W.2d
215.

Personal Jurisdiction — Service of
Process by False Representations
— Transient Rule — Physical
Presence in State to Negotiate
Settlement — Attorney’s Fees

The defendant argued that the court
of appeals should adopt arule forbid-
ding service of process on a person

who comes to Wisconsin for settlement
discussions. The court of appeals
noted that some jurisdictions follow
the rule the defendant proposed.
However, the court said, such arule
would represent awholesale change in
the law of personal jurisdiction in
Wisconsin. It declined to adopt the
defendant’ s proposed rule and affirmed
the circuit court.

At the supreme court, the defendant
asked the court to expand or interpret
broadly the fraud exception to the
transient rule of personal jurisdiction
to prohibit service of alawsuit on a
person who comes to Wisconsin for
settlement negotiations. The supreme
court concluded that the public
policies at stake are best served by the
fraud exception to the transient rule as
it presently stands, and the court
declined to extend the exception
proposed by the defendant. The court
said that expanding immunity from
service of processto cover partiesin
settlement negotiations may limit and
obfuscate the availability of a Wiscon-
sin forum for Wisconsin litigants.
Manitowoc Western Co., Inc. v.
Montonen, 2002 W1 21, 250 Wis. 2d
452, 639 N.W.2d 726.

Defective Summons and Complaint
— Lack of Signature by Licensed
Attorney — Delegation to Agent not
Permitted

The circuit court held that because
the plaintiff’s summons and complaint
were signed by an attorney who was
not licensed to practice in Wisconsin,
they contained a fundamental defect,
which deprived the circuit court of
jurisdiction even though the signature
was made on behalf of and at the
direction of an attorney who was
licensed in Wisconsin. This case was
certified to the supreme court. The
supreme court affirmed the judgment
of the circuit court. It concluded that
the pleadings in the case were defec-
tive, the defect was fundamental rather
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than technical, and that the defect was
not cured by any action taken by the
plaintiff. Therefore, the supreme court
said the circuit court had properly
granted the defendant’s motion for
summary judgment. Schaefer v.
Riegelman, 2002 WI 18, 250 Wis.2d
494, 639 N.W.2d 715.

Attorney — Client Privilege
Corporation’s Attorney

This case arose from the termination
of the plaintiff by his employer. The
issues before the court related to the
parties’ discovery dispute. During
discovery, the plaintiff filed a sub-
poena requesting documents from an
attorney and his law firm regarding
their representation of the plaintiff.
The plaintiff also filed a subpoena
requesting production of documents
from third parties. The defendant filed
motions to quash the subpoenas. The
circuit court denied both motions.

The case came to the supreme court
on certification. Specifically, the
court addressed: (1) whether a corpora-
tion can invoke the lawyer-client
privilege against aformer member of
the corporation’s board of directors;
(2) whether an attorney’s hilling
records are protected by the lawyer-
client privilege; (3) whether the circuit
court erred in ordering production of
documents reflecting communications
with third party; (4) whether the circuit
court should conduct an in camera
review of records when otherwise
privileged records are sought under the
crime-fraud exception to the attorney-
client privilege; and (5) whether
documents created prior to an
employee's termination are protected
aswork product. The court also
reviewed the circuit court’ s award of
attorneys’ fees.

The supreme court concluded that
the defendant can effectively assert the
lawyer-client privilege against the
plaintiff. It said the plaintiff’'s status as
aformer director did not allow him to
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4 Litigation News

waive the lawyer-client privilege as a
representative of the defendant, nor did
the plaintiff’s status preclude the
current board of directorsfrom assert-
ing the lawyer-client privilege against
him regarding documents prepared
during his tenure.

Second, the court concluded that
attorney billing records are protected
by the lawyer-client privilege. The
supreme court said the circuit court
erroneously exercised its discretion by
failing to examine the nature of the
billing records in this case, specifically
that the records revealed the nature of
legal services provided in the sub-
stance of lawyer-client communica
tions.

Third, the supreme court concluded
that the circuit court did not errone-
ously exercise its discretion in ordering
production of nonprivileged docu-
ments reflecting communications with
third parties.

Finally, the court concluded that the
circuit court did not erroneously
exercise its discretion in concluding
that the plaintiff established a prima
facie case that the crime-fraud excep-
tion to the lawyer-client privilege
applies. The court also held, however,
that the circuit court did err in failing
to conduct an in camerareview. The
supreme court said the trial court failed
to apply the proper standard and did
not conduct an in camerareview to
determine if the documents were
prepared or obtained in anticipation of
litigation.

Asafinal issue, the supreme court
concluded that the circuit court’s
award of half the attorneys' feesand
expenses pertaining to two motions
was reasonable and was not an errone-
ous exercise of discretion. Lanev.
Sharp Packaging Systems, Inc., 2002
WI 28, 251 Wis.2d 68, 640 N.W.2d
788.

Negligence — Duty of Care —
Designated Driver — Gratuitous or
Voluntary Undertaking

The court of appeals affirmed an

order of the circuit court holding that
when an individual indicates to a
bartender that he will drive an
intoxicated person home, thereby
allowing the bartender to serve the
intoxicated person more acohol, that
individual assumes a legal duty to
drive the intoxicated person home.
The court of appeals held, pursuant to
the duty, when the individual who
agrees to drive subsequently does not
drive the intoxicated person home,
that individual can be held liable for
any injury or damage caused by the
intoxicated person’s driving. The
court of appeals aso held that
immunity under Wis. Stat. § 125.035
does not apply in such a case.

The supreme court reversed the
court of appeals decision and held that
the plaintiff’s claim against the
defendant-designated driver should
have been dismissed. The supreme
court concluded that while it agreed
that the case fits the framework of
Restatement (2nd) of Torts, Section
324A, regarding a voluntary undertak-
ing, under the facts of the case, the
designated driver’s liability was
precluded by both section 125.035
and by public policy. Sephenson v.
Universal Metrics, Inc., 2002 WI 30,
251 Wis.2d 171, 641 N.W.2d 158.

Underinsured Motorist Liability —
Reducing Clause in Policy

This case involved an automobile
liability insurance policy that pro-
vided UIM coverage and had a
reducing clause that conformed to
Wis. Stat. §632.32(5)(i). Thereduc-
ing clause of the policy provided that
the limit of UIM liability would be
reduced by payments made to the
insured by or on behalf of parties
responsible for damages caused by an
underinsured motorist. In this case,
after the insured suffered injuriesin an
accident involving an underinsured
motorist, and after the insured re-
ceived payments from the
underinsured motorist, the insurer
applied the reducing clause in the
insured’s policy to reduce its liability
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to itsinsured by the amount of the
payments received from the
underinsured motorist. The insured
moved for ajudgment declaring the
UIM provisionsinvalid. The circuit
court agreed determining that the
insurance policy was illusory. The
court of appeals reversed.

The supreme court held that while
the reducing clause complied with the
provision in section 632.32(5)(i), its
limitation on UIM coverage was
ambiguous in the context of the entire
policy. The court believed that a
reasonable insured would not realize
or expect that the insured’ s recovery
under the UIM provisions would be
reduced by the payments received
from the underinsured motorist. Thus,
in the context of the entire palicy, the
court held that the reducing clause
was ambiguous and rendered the UIM
coverage illusory. Badger Mutual Ins.
Co. v. Schmitz, 2002 WI 98,
Wis2d. __, 647 N.w.2d 223.

Employment-At-Will Doctrine —
Firing in Retaliation for Actions of
Non-Employee Spouse

The plaintiff worked at aretail store.
Her husband was a police officer. The
owner of the store’ swifewasarrested
for drunk driving. The plaintiff’'s
husband assisted in the arrest by
administering a breathalyzer test.
Shortly thereafter, the plaintiff was
fired from the store, allegedly in
retaliation for her husband’ s participa-
tion in the arrest of her boss' swife.
The plaintiff sued for wrongful
discharge, invoking the public policy
exception to the employment-at-will
doctrine. The circuit court dismissed
her complaint for failure to state a
claim. The court of appeals affirmed.

On appeal, the supreme court
declined to recognize a cause of
action for wrongful discharge under
the public policy exception to the
employment-at-will doctrine for
terminations in retaliation for the
conduct of a non-employee spouse.
The court noted that the public policy
exception to the employment-at-will



doctrine is a narrow exception. The
court said that it has never been
extended to terminations in retaliation
for conduct outside the employment
relationship. The court said to allow it
would expand the exception beyond its
present boundaries with no logical
limiting principles. Bammert v. Don’s
SuperValu Inc., 2002 WI 85,
Wis.2d. ___, 646 N.W.2d 365.

Insurance Coverage — Made Whole
Doctrine — Insurer’s Right to
Recover Medical Expenses

This appeal came before the supreme
court on certification. The circuit
judge applied the “made whole’
doctrine to a self-funded group insur-
ance benefit plan to preclude the plan
from recovering money paid by a
tortfeasor to the plan’sinsured before
the insured was fully compensated for
his damages. The issue on certification
was whether the parties to an insurance
contract may override the madewhole
doctrine by expressly stating in the
insurance contract the intention to do
s0. Specifically, may the parties to an
insurance contract override or negate
the madewhol e doctrine by writing
specific, unambiguous contractual
language stating that the insurer’s
rights to subrogation are superior to the
insured’ s right to be made whole?

The supreme court said it accepted
certification to clarify any perceived
inconsistency between its decisions in
Garrity v. Rural Mutual Ins. Co., 77
Wis.2d 537, 253 N.W.2d 512 (1997), in
which the court held that the made-
whole doctrine applied because the
insurance contract contained no
language to the contrary, and Rimes v.
Sate Farm Mutual Ins. Co., 106
Wis.2d 263, 316 N.W.2d 384 (1982), in
which the court concluded that one
who claims subrogation rightsis barred
from recovery unlesstheinsured is
made whole.

The circuit court rejected the
insurer’s position that it had a contrac-
tual right to recover medical expenses
it paid to its insured even though the
insured was not made whole. The court

followed the Garrity and Rimes cases,
determining that a subrogation clause
in an insurance contract may not
override the madewhole doctrine no
matter how clearly the contract states
the parties’ intention to do so. The
supreme court agreed with the circuit
court and held that an insured must be
made whol e before the insurer may
exercise subrogation rights against the
insured, even when unambiguous
language in the insurance contract
states otherwise. Ruckel v. Gassner,
2002 W1 67, Wis2d. __, 646
N.W.2d 11.

Relationship between Private
Nuisance and Public Nuisance —
Negligence Claim

The circuit court in this action and
the court of appeals both concluded
that the petitioners were liable for
maintaining a public nuisance,
consisting of tree branches obstructing
the view of a stop sign at a highway
intersection. The supreme court
reviewed what it called “the important,
but often confusing” relationship
between public nuisance and negli-
gence. The court provided the proper
framework for determining liability for
public nuisance. It clarified the
relationship between public nuisance
and negligence and ultimately held
that liability for maintaining a public
nuisance is based on the following
three elements, plus public policy:
first, the existence of the public
nuisance itself; second, actual or
constructive notice of the public
nuisance; and third, that the failure to
abate the public nuisance was a cause
of the plaintiff’sinjuries. For compar-
ing and apportioning responsibility for
an accident and for determining
contribution among culpable parties,
the court concluded that when all of
those elements are proven, a
defendant’ s failure to abate a public
nuisance is analogous to negligence
per se. The court also held that
liability for maintaining a public
nuisance can be limited on public
policy grounds. Physicians Plus Ins.
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Corp v. Midwest Mutual Ins. Co, 2002
WI 80, Wis2d.__ ,646 N.W.2d
777.

Municipal Immunity — Known
Danger Exception — Ministerial
Duty to Perform Manual Traffic
Control

The plaintiff was injured in an
intersection accident at which the
traffic control lights were inoperable
because of an evening storm. The
town had dispatched a police officer to
the scene. The plaintiff sued the
officer and the town, claiming that the
officer negligently failed to control
traffic at the intersection and that the
town wasliablefor the officer’s
negligence under respondent superior
theory. The circuit court granted
summary judgment in favor of the
officer and the town, concluding that
they were immune from liability. The
court of appeals reversed, concluding
that the known danger exception to
immunity applied, and that the
material factual issues regarding the
adequacy of the officer’ sresponseto
the known danger precluded summary
judgment. The supreme court reversed
the court of appeals.

The supreme court said the known
danger exception to municipal and
public officer immunity under section
893.80(4) isanarrow, judicially-
created exception that arises only
when there exists a danger that is
known and compelling enough to give
riseto aministeria duty on the part of
amunicipality or its officers. The
court said the plaintiff contended that
the danger created by the inoperative
stoplights at the intersection gave rise
to aministerial duty on the part of the
officer. The supreme court concluded
that the situation at the intersection,
while dangerous, nevertheless allowed
for the exercise of officer discretion as
to the mode of response, and, there-
fore, did not give rise to a ministerial
duty to perform manual traffic control.
Lodl v. Progressive Northern Ins. Co.,
2002 WI 71, Wis2d. __ , 646
N.W.2d 314.
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Underinsured Motorist Coverage —
Date of Loss — Statute of
Limitations

The plaintiff wasinjured in an
automobile accident caused by the
alleged negligence of two other
drivers. At that time, the plaintiff was
insured under an automobile insurance
policy which contained an
underinsured motorist coverage
provision. Approximately seven and
onehalf years later, the plaintiff settled
her claims against the two other
drivers and reserved any claims she
might have under her own
underinsured motorist policy. She
then conducted settlement negotia-
tions with the insurer that proved
unsuccessful. Pursuant to the policy,
the parties commenced arbitration
proceedings. Almost nine and one-
half years after the accident, the
insurer terminated the arbitration
process and advised her that the
statute of limitations under Wis. Stat. §
893.43 had expired. This statute
required that an action upon a contract
be commenced within six years after
the cause of action accrues.

The plaintiff filed a complaint
against the insurer. The complaint
alleged bad faith, breach of contract,
declaratory relief and estoppel. The
insurer moved for dismissal. The
insurer argued that the statute of
limitations barred the plaintiff’s
action. The insured argued that the
statute of limitations commenced on
the date on which the insurer allegedly
breached the insurance contract by
terminating the arbitration proceed-
ings. The plaintiff argued that until
the insurer denied the requested
underinsured motorist benefits, they
did not have a viable claim for breach
of contract. She also argued that the
doctrine of laches and equitable
estoppel did not apply because before
the insurer discontinued the arbitra-
tion process, there was no indication
that the insurer had breached the
insurance policy contract by refusing
to pay underinsured motorist coverage
benefits. The circuit court denied the

insurer’s motion to dismiss. The court
of appealsaffirmed.

On appeal to the supreme court, the
court considered two issues. First, the
court examined whether the plaintiff’'s
action wastimely filed. Second, the
court examined whether the action was
barred under the doctrine of laches or
equitable estoppel. The supreme court
agreed that the action was commenced
within the statute of limitations, but
concluded that the appropriate date of
loss was the date of settlement with the
tortfeasors. It said for actions seeking
coverage under an underinsured
motorist policy the statute of limita-
tions begins to run from the date of
loss. Thisisthe date on which afinal
resolution is reached and the underly-
ing claim against the tortfeasor, be it
through denial of that claim, settle-
ment, judgment, execution of releases,
or other form of resolution, whichever
isthelatest. Yocherer v. Farmersins.
Exchange, 2002 WI 41, 252 Wis. 2d
114, 643 N.w.2d 457.

Striking of Answer — Timely Filing
— Default Judgment

This case came to the supreme court
on certification. The circuit court
struck a defendant’s answer to the
plaintiff’s complaint on grounds that
the answer was not timely filed with
the court. The court concluded that
timely service of the defendant’s
answer without filing it within a
reasonabl e time after service was not
sufficient to join issue. Thus, it
entered a default judgment for the
plaintiff. The defendant appeal ed.

The supreme court said that the case
presented several questions about the
interpretation and enforcement of Wis.
Stat. § 801.14(4). The court listed the
following four questions:

(1) What is areasonable time after
service for adefendant to file an
answer with the court?

(2) May acircuit court strike a
defendant’ s answer if the answer is not
filed within a reasonable time after
service?

(3) If acircuit court has discretion to
strike a defendant’ s answer when the
answer is not filed within areasonable
time after service, may the court strike
the answer without finding that either
the moving party or the court was
prejudiced by the late filing?

(4) If acircuit court has discretion to
strike a defendant’ s answer when the
answer is not filed within a reasonable
time after service, may the circuit court
also enter a default judgment?

The court concluded that a circuit
court may not enter a default judgment
against a defendant on the grounds
that the defendant failed to file an
answer with the court within a reason-
able time after service unless the court
first determines that the late filing
prejudiced either the plaintiff or the
court. Because the circuit court
neither discussed prejudice nor made
any finding of prejudice before
entering a default judgment against
the defendant, the supreme court said
the trial court erroneously exercised its
discretion. Split Rock Hardwoods,

Inc. v. Lumbar Liquidators, Inc., 2002
WI 66,  Wis2d__ ,646 N.w.2d
19.

Statutory Definition of “Operate”

The plaintiff was severely injured
while snowmobiling at night. At the
time of the accident, the plaintiff was
traveling on new highway lanes under
construction. The accident occurred
when the plaintiff swerved to avoid
hitting another snowmobiler who had
stopped and shut off his snowmaobile
on the same path the plaintiff was
using. Beforetrial, the plaintiff moved
for a determination that the driver of
the stopped snowmobile was negligent
per sefor violating Wis. Stat. § 350.09
which requires head and tail lamps to
be illuminated when a snowmobileis
operated at night. The circuit court
denied the motion concluding that a
snowmobile completely stopped with
its engine off was not being operated
within the meaning of the statute. The
court of appealsreversed. The
supreme court disagreed.
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The supreme court said the snowmo-
bile statutes define “ operate” as the
exercise of physical control over the
speed or direction of a snowmobile or
the physical manipulation or activa-
tion of any of the controls of a snow-
mobile necessary to put it in motion.
The court said this definition does not
include merely sitting on a stopped
snowmobile with the engine off. Burg
v. Cincinnati Casualty Ins. Co, 2002
WI 76, Wis2d__ ,645N.w.2d
880.

Medical Malpractice Action —
Dismissal — Failure to Comply with
Wis. Stat. § 655.44(5) — Statutory
Mediation

The question for the supreme court
in this appea was whether a circuit
court must dismiss an action when a
chapter 655 claimant fails to comply
with the provisions in section
655.44(5) which states that no court
action may be commenced until the
expiration of the mediation period
under section 655.465(7). The
plaintiff was treated on October 17,
1996. She alleged that she sustained
an injury to her arm after anurse
negligently injected her with a drug.
The plaintiff mailed arequest for
mediation to the director of state
courts on October 8, 1999. On October
18, 1999, well before the end of the
mediation period, the plaintiff filed a
summons and complaint in circuit
court. No party’sanswer to the
complaint raised the issue of the
premature commencement of the
action. Because of scheduling
problems, mediation was not held
within the statutory period. Instead
the mediation session was conducted
on February 4, 2000, approximately
three weeks outside the mediation
period. A few days later, the plaintiff
filed an amended summons and
complaint, essentially to drop a party
from the action but she otherwise
repeated the originally asserted
allegations against the remaining
defendants. On February 17, 2000, the
statute of limitations expired. Subse-
quently, the defendant raised the
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noncompliance with section 655.44 by
asserting that the court lacked jurisdic-
tion over the defendants.

The circuit court concluded that the
suit must be dismissed. The court of
appeals concluded that the expiration
of the mediation period was a condi-
tion precedent to the commencement
of afiling of amedical malpractice
action and that noncompliance
required dismissal. The supreme court
reversed. It agreed with the plaintiff
that failure to comply with the
statutory provision regarding the
filing of aclaim until the end of the
statutory mediation period did not
require as aremedy the circuit court’s
dismissal of the action. Ocasio v.
Froedtert Memorial Lutheran Hospi-
tal, 2002 WI1 89, _ Wis2d __ , 646
N.W.2d 381.

The Safety Helmet Defense —
Comparison of Negligence —
Verdict Formulation

This case involved an ATV accident
and presented the issue of the avail-
ability and effect of the so-called
“helmet defense” in Wisconsin. The
case raised two central questions: (1) is
the helmet defense governed by the
same principles as the seat belt
defense, and if so, should those
principles by modified for purposes of
the helmet defense?; and (2) can an
ATV owner beliablefor failing to
require adult users of the ATV to wear
a safety helmet?

The special verdict contained
separate questions about the parties
respective causal negligence regarding
the accident and the plaintiff’s failure
to wear and helmet. The jury con-
cluded both the ATV owners and the
plaintiff were negligent and separately
apportioned the accident negligence
(70 percent for the plaintiff/ 30 percent
for the owners and the helmet negli-
gence 60 percent for the owners and 40
percent for the plaintiff). Thejury also
concluded that 90 percent of the
plaintiff’s injuries were attributable to
hisfailure to wear a helmet.
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On motions after verdict, the trial
court struck the special verdict
questions regarding the owners’
negligence for the plaintiff’s failure to
wear a safety helmet and limited the
plaintiff’s recovery to the damages
attributable to the owners' negligence
in causing the negligence. Thus, the
trial court reduced the plaintiff’s
recovery by his contributory negli-
gence (30 percent) and by a further 90
percent for hisfailure to wear and
helmet.

The supreme court concluded that
the issue of a plaintiff’s negligent
failure to wear a safety helmet while
operating an ATV is properly gov-
erned by the principles applicable to a
plaintiff’s negligent failure to wear a
seat belt established in Foley v. City
of West Allis, 113 Wis.2d 475, 335
N.W.2d 824 (1983). For “purposes of
the helmet defense,” the supreme
court modified Foley's second
collision framework to the extent that
it callsfor an allocation of damages
rather than an apportionment of
negligence on the issue of a plaintiff's
helmet negligence. The court said the
jury in ahelmet defense case should
be asked to compare the plaintiff’s
helmet negligence as against the total
combined negligence of the defen-
dants.

Asafina matter, the supreme court
concluded that for reasons of public
policy an ATV owner cannot be held
liable for failing to require adult users
of the ATV to wear an available
helmet. The court said the jury should
not have been asked to determine
whether the ATV ownerswere
negligent in failing to require the
plaintiff to wear a safety helmet or to
engage in a separate comparison of
helmet negligence as between the
plaintiff and the ATV owners. Sehlik
v. Rhoads, 2002 WI 73, Wis.2d
___,645N.w.2d 889.
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